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You may encounter many defeats, but you must not be
defeated.

—Maya Angelou



A “Friendly Warning” on the Reality of Lawsuits

On December 5, 2000, Keith A. Davidson became a member
of the California State Bar Association, a ticket to practicing
law in the State of California. Stewart Albertson followed suit
on December 27, 2002 in Louisiana and then June 1, 2004 in
California. Becoming licensed to practice law is where our
journey began in earnest. You see, lawyers don’t know much
when they first become lawyers. Law school only teaches so
much, and it lacks the practical application of law. There’s an
old saying that law graduates know everything, but, unfortu-
nately, they’d don’t know anything else.

The law is never applied in a vacuum. It takes legal rules, judi-
cial decisions, the messy facts of each case, and most im-
portantly people. People are the law—not laws. Laws provide
guidance, people provide application. Every lawsuit has a mix
of people that includes the clients, the family of the clients
who want to be involved, the clients’ lawyer (or lawyers), the
opposing parties and their lawyers, the judge, the court per-
sonnel, witnesses, entities that have documents, experts, and
many others. A lawsuit is nothing more than a group of peo-
ple coming together to resolve a problem. Of course, in our
adversarial judicial system, people don’t “come together” in
a positive way necessarily. But they come together nonethe-
less; and a resolution is reached eventually.

Lawyers must learn to navigate a case through this maze of
people. And that is where the practical education begins.
Right after law school, without any warning, the reality of the
judicial system hits us square in the face. It can be a tough
lesson, but a necessary one.



In the following pages we are going to give you some basic
understanding of the legal process you—as the litigant—are
about to enter. You too will have to navigate this process.

But before we begin we thought it might be helpful if we
spared you from being hit in the face with this reality: law-
suits are chaotic. Prepare for some, or much, chaos.

That’s why it helps to have an experienced guide with you on
your journey. That’s what a good lawyer is, after all—an ex-
perienced guide. If you were going to travel down the Ama-
zon River in South America, and had never done so before,
wouldn’t you want to hire an experienced guide to show you
the way? Experience counts. In fact, experience can mean
the difference between life and death in the wilderness—
what will you encounter, how will you handle different situa-
tions, what can you eat if you must forage for food, how will
you survive in the elements?

Of course, even the most experienced guide cannot guaran-
tee your survival; failure is always an option. People climb
Mount Everest with experienced guides, but some of the
climbers, and guides too for that matter, still perish. The
same is true in lawsuits—not the “perish” part, but the “no-
guarantee-of-success” part.

Failure is always an option in every lawsuit. We have seen
great cases lose, and terrible cases win at trial. Sometimes
people win in spite of their mistakes, or lose in spite of their
best efforts. You must be prepared for alternate outcomes. It
can seem like a bit of a crapshoot. But not really. In fact,
most cases will probably be resolved close to what is objec-
tively reasonable for the case. That’s doesn’t mean you will
like the result or think it fair. But it probably is objectively
reasonable under the circumstances.



Again, it all comes down to people. The law is not black and
white because people apply the facts of your case to the law,
and people are not black and white. People have viewpoints,
emotions, and their own past experiences that will influence
how they view your case.

Law is a people business. As you begin your journey into your
lawsuit, take some advice from those of us who spend our
professional lives in this chaotic world: be flexible, be resili-
ent, be persistent; and with that you will succeed. In the
words of Kenny Rogers, “You have to know when to hold
‘em, and know when to fold ‘em.”



Introduction—Welcome to Your Lawsuit. Don’t Forget to
Buckle Up

If you have never been involved in a lawsuit before, you may
be surprised at just how confusing (and slow) our court sys-
tem can be. Lawsuits in America proceed on the basis of due
process of law. Due process simply means that every party
must be given a fair chance to present evidence in court be-
fore a judge or jury. Sounds simple, but that process of fair-
ness takes time because, in California at least, there are far
more lawsuits filed than judges or juries to decide them.

Further, if you are heading into trial and your case depends
on the strength of your evidence, don’t you want to find the
best evidence you can to support your case? Of course you
do, and that brings us to discovery. Under the California Dis-
covery Act every party is given the right to use various meth-
ods to ask for and obtain evidence from a variety of sources,
which is what “discovery” refers to. The idea being that every
party should be given fair access to information and evi-
dence. Sounds great, but the discovery process has become
complicated over time. In fact, in most civil lawsuits the dis-
covery phase of litigation is far more time-consuming and ex-
pensive than trial.

The bottom line is that you may have no idea what you're
about to get yourself into when you become a party to a civil
lawsuit in California. This book is meant to provide you with
guidance on what you can expect in your lawsuit. Keep in
mind that this is not a comprehensive description of every-
thing you will encounter. This is intended to be a simple over-
view that will give you some perspective and guidance on
what you can generally expect in your lawsuit. Hopefully, the
information we provide here will enable you to ask more and
better questions of your legal professional. Or at least it will



prepare you to encounter a few things you may not have
known about before.

A Walk-Through of the Litigation Process

The following chapters walk you through the litigation pro-
cess in the order you are likely to encounter each phase of lit-
igation. Let’s briefly look at the phases of the litigation
process this book covers.

Section 1 The Pleading Phase—we begin with the pleading
phase, which is just the initial written documents that are
filed with the court to initiate the lawsuit, the responding
written documents that the opposing side files in response,
and some of the motions that can occur during this phase.
The pleading phase also discusses some basics of the legal
notice that must be provided once a lawsuit is filed.

Sections 2 and 3 The Discovery Phase—next comes the dis-
covery phase, which is the gathering of facts, witnesses, and
documents—anything that could lead to evidence to be used
at trial. The discovery phase discusses the techniques you can
use to obtain information and evidence, the way in which
parties are required to respond to discovery techniques, and
some of the legal motions that parties file as part of the dis-
covery process. Finally, the discovery section includes infor-
mation about depositions and provides guidance on how you
should act during your deposition.

Section 4 The Mediation and Settlement Phase—thereafter is
the settlement phase, where we cover mediations and man-
datory settlement conferences. In California, a majority of
civil lawsuits settle before trial. You must be prepared to par-
ticipate in some form of settlement procedure because
nearly all parties to a lawsuit will have to do so eventually.



Section 5 Other Pretrial Concerns: Terminating Motions and
Expert Witnesses—in regard to terminating motions, you
should know that there are various ways in which parties try
to win their lawsuit before trial. However, the methods avail-
able to do so rarely lead to success. Our due process judicial
system has a strong preference for trials as opposed to court-
made rulings prior to trial. Nonetheless, you should know the
basics of how you or another party may file a motion with
the court seeking to end the lawsuit.

Section 5 also considers expert witnesses. In today’s complex
world, we need specialists to testify in court to explain things
to the judge or jury. Expert witnesses are unique in that they
did not personally witness the facts or events related to the
lawsuit. Instead, an expert’s job is to review the relevant data
and then give their expert opinion to the court.

Section 6 The Trial Phase—next is trial, the big show where
evidence is presented and a final decision will be made.
There is a lot to know about trial, as it can be quite chaotic at
times. But there is an order to trial and a procedure that is
used, albeit with variations by every judge. We also discuss
the appeal process, so you’ll know some of the basics of what
occurs if a party chooses to appeal a trial court decision after
trial.

No-contest clauses—finally, we discuss no-contest clauses.
This section applies exclusively to trust and will cases, so if
you do not have a trust or will lawsuit, then you can skip this
chapter altogether.

One more note: this book is written by two California law-
yers, so the information is geared toward what to expect in a
California lawsuit. Other states are likely similar, but then
again we do not practice in other states. Your jurisdiction
may differ slightly, or substantially. Also, we practice



primarily in trust and will litigation where we file lawsuits in
both civil court and probate court in California. As such, we
will be referring to both civil and probate matters from time
to time. If you have a case that is only filed in civil court, no
problem, the basics of this book will apply to you. If you have
a case that is in probate court (or partly in probate court),
then we have pointed out a few differences along the way.
However, the main parts—such as discovery, settlements,
and trial—will equally apply to you. The one caveat is the sec-
tion on no-contest clauses because that is a trust and will is-
sue only. If you are dealing with a straightforward civil case,
then you can skip that section entirely.

By the end of this book you should have a better understand-
ing of the litigation process. While you may still wonder why
the process takes so long and costs so much (topics for a dif-
ferent book), your better understanding should allow you
greater flexibility, resilience, and persistence, so you can
more easily contend with the long, slow journey.

If you would like more information or have specific questions
on the information provided in this book, feel free to email
the authors: Keith A. Davidson (keith@aldavlaw.com) and
Stewart Albertson (stewart@aldavlaw.com). You can also
find more information on our law blog at www.al-
davlaw.com.

In the meantime, let’s delve into the litigation process, start-
ing with the pleading phase.
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Section 1
The Pleading Phase

he pleading phase refers to the process of filing the
necessary documents with the court to begin a lawsuit.

Section 1 covers the process of initiating a lawsuit—
from the initial pleadings to the due process of law to affirm-
ative defenses and beyond—as well as the initial court hear-

ing.

The pleading phase also refers to the responsive docu-
ments the defendant or respondent will file in answer to a
lawsuit. We discuss the way in which parties are required to
notify others that the lawsuit has been filed—called “service
of process.” And finally, we will discuss some of the motions
that can occur during this beginning phase of litigation.

13
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CHAPTER 1

Starting the Process

The Initial Pleading

he pleading phase refers to the process of filing the
necessary documents with the court to begin a lawsuit.

A lawsuit begins with a complaint, in civil matters, or a
petition, in probate matters. For purposes of this book, the
term “probate” includes anything filed in probate court, in-
cluding trust matters.

The purpose of a complaint or petition is the same—to put
the court and the other parties on notice of the legal claims
you intend to bring in your lawsuit. We call this the initial
pleading because it starts the lawsuit. It sets out the legal ba-
sis that will be used for the lawsuit.
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However, a complaint or petition does not require all of the
facts and evidence to be included within it because it is just
the starting point for the lawsuit. The court and other parties
only need to know the basic claims being brought. The full
evidence will come later at time of trial.

For example, let’s say you are contesting a California will
because you think that the person who created the will
lacked capacity. In law, a person “lacking capacity” means
they are unable to make decision or create a will because of a
defect in their mental processing. So, you would simply allege
in the initial petition that the will is invalid due to lack of ca-
pacity. You do not need to include all of the medical records,
medical diagnoses, or expert opinion on capacity in your ini-
tial petition. You may not even have that information yet.
Even if you did have that evidence, you would not include it
because it is not necessary. All the court wants to know is
what the legal claims are. Here, you are seeking to overturn a
will based on lack of capacity.

The Ingredients

Think of the initial pleadings as your grocery-shopping list.
It may list the ingredients that you will use for a recipe, but
the shopping list only gives the ingredients, not the full recipe
to make the ultimate dish. There is no need to write out the
entire recipe on the shopping list because the purpose of the
shopping list is to assemble the necessary ingredients at the
store. Once you get home, you can then use the recipe to as-
semble the dish you are making. The initial pleading is the
shopping list, the discovery process (where evidence is col-
lected, see section 2) is the recipe, and the trial is the dish
you are making.
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Of course, that does not mean that you do not state any
facts at all. You do need to state enough facts to establish
your legal claims. But you do not need to state anything more
than the basics.

Many people think that the judge or jury will review the ini-
tial complaint or petition, and make a decision based on the
information provided in those documents. Not true. Deci-
sions on who wins and who loses your lawsuit only come af-
ter trial (usually), and trial requires far more evidence than
what is included in your initial complaint or petition. In fact, a
jury will never see your initial complaint or petition, and a
judge is typically not supposed to take those initials pleadings
into account when deciding the facts of your case. In other
words, the lawsuit will ultimately be decided based on the
evidence admitted at trial, not based on the allegations con-
tained in the initial pleadings.

Notice- Due Process of Law

Once the initial pleadings (documents) are filed, you must
provide appropriate notice of your lawsuit to all interested
parties—meaning every person connected to your lawsuit.

Our system of justice is based on due process of law, which
simply means fairness. It would not be fair to sue someone
without that person knowing about the lawsuit. As such,
every legal case requires some form of notice to the “inter-
ested” parties in the lawsuit. But the type of notice required
can be very different depending on the type of lawsuit you
are filing.

Notice can be broken down into two broad categories: in
personam, and in rem (less than a few pages into this book
and already we’re using Latin ... typical lawyers). In personam
simply means you are suing a person. The person you are
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suing is a necessary party to the lawsuit, and a resolution
cannot be achieved without the court having personal juris-
diction over that person.

Procedurally, a court obtains personal jurisdiction over a
person once the person is personally served with a summons
and copy of the legal complaint. In other words, you must be
personally handed a summons (which is just a piece of paper
ordering you to appear and answer the lawsuit) and a copy of
the complaint BEFORE the lawsuit can begin. Ever wonder
why some people try to evade being given a summons? This
is why. The process of serving a person with a summons and
complaint is called “service of process” —meaning service of
due process on the individual.

In rem is a bit different because that involves lawsuits over
property, not people. For example, a lawsuit involving a trust
contest involves the ultimate distribution of property. The
court can resolve the issue by simply ordering the trust assets
to be distributed to certain people. As such, no one person
needs to be a party to the lawsuit for the court to resolve the
case. Interested parties can join the case and argue their side
if they choose to do so, but it is not necessary to resolve the
case.

Compare this to a personal injury lawsuit where the court
may enter a judgment requiring one person to pay money to
another person. When a person is required to pay money,
you must have personal jurisdiction. When a fund of money
or property, like a trust or will, is the subject of the lawsuit,
then personal jurisdiction is not required because no one
person is paying anything. Instead, the trust or estate fund is
transferring assets out to people.

For in rem cases, the only notice you typically need is by
mail to the persons interested in the trust fund or estate. It is
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up to each person whether they want to appear or not. Per-
sonal service is, therefore, not required.

If this is all a bit too confusing, don’t worry about it. All you
need to know is that your lawsuit will not begin until the
proper type of notice has been given. This is an important first
step to any lawsuit.

Verified Pleadings- Telling the Truth, the Whole Truth

There are two ways to allege facts in a complaint or peti-
tion: verified or unverified. Verified simply means that a
party to the lawsuit has signed an oath under penalty of per-
jury that the facts contained in the initial pleadings are true.
Here is a sample verification:

Verification

1, Bob Client, am the Petitioner in the above-entitled proceeding. I
read the foregoing document and know its contents. The facts stated in the
foregoing document are true based on my own knowledge, except as to
those matters stated on information and belief, and as to those matters I
believe them to be true.

I declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct and that this verification
was executed on , 2018 at Los Angeles, California.

If a party knowingly states false facts in a document, but
then verifies that document, then the party can be prose-
cuted for perjury. This verification is the same as the oath ad-
ministered to every witness during trial. You’ve seen the
television shows and movies where a witness takes the
stand, holds up their right hand, and repeats the saying that
they “promise to tell the truth, the whole truth,” etc.? A veri-
fication is the same thing.

Some pleadings must be verified while others can be veri-
fied at the option of the party filing the document. So,
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sometimes verification is required, and other times, when it’s
not required, a party may choose to do it anyway. In civil law-
suits, the initial complaint need not be verified (usually—
some exceptions apply). But a party may choose to file a
“verified complaint,” which is the same complaint as it would
otherwise be without verification; it just has the verification
language mentioned above at the end of it. In probate law-
suits, nearly all pleadings must be verified. When a party veri-
fies their initial pleadings, then the responding parties are
required to also file verified answers or responses.

Answering the Pleadings

Once your initial pleadings are filed, and proper notice has
been provided, then the opposing parties to the lawsuit have
the right, and sometimes the obligation, to file an answer (or
objection or response—all the same thing, but it varies de-
pending on the type of lawsuit involved). The answer is
simply the starting response to the initial lawsuit. Answers
come in many different forms. Just as with the initial com-
plaint or petition, an answer need not include all the facts
and evidence but rather, just the basics to articulate the legal
basis for the answer.

If the initial complaint was unverified—meaning it was not
signed under penalty of perjury—then the responding party
can file a general denial. A “general denial” refers to a legal
solutions form document. A general denial simply states that
the party responding to the lawsuit denies all given allega-
tions.

By the way, most of the time lawyers prefer not to verify
complaints or answers if they are not required to do so. The
reason for this is that we know so little of the facts at the
outset of a lawsuit. Most lawsuits are filed based solely from
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a client’s recollections or belief of events. Those beliefs and
recollections can change, or be proven untrue, once evidence
is gathered during the discovery process. Most lawyers do
not want to lock in their client’s facts without first being able
to corroborate those facts with other evidence.

For example, a client might tell us that their parent was di-
agnosed with dementia. But after we subpoena the parent’s
medical records we find no support for that fact—there is no
reference to a dementia diagnosis in the medical records.
Was the client lying to us? No, not in most cases. Either the
client was mistaken, or the client heard the doctor mention
dementia, but that diagnosis was never finalized or recorded
in the medical records. It doesn’t matter to us which is the
case, we just don’t want the client saying one thing, and then
other evidence making the client appear to be wrong, or
worse yet, deceitful. This is why lawyers prefer not to verify
complaints or answers if it isn’t required.
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Initial petitions in probate court are different from civil
court because all probate petitions must be verified. As such,
the response must be a bit more involved than civil court re-
sponses where a general denial can be used. However, a re-
sponding party can simply go through the paragraphs of the
initial petition and either admit or deny each paragraph.

For example, a petition might state in paragraph one “Bob
Smith was the father of Randy Smith and Rachel Smith.” In
response, if those facts were accurate, you would state, “Re-
sponding party admits the facts stated in paragraph one of
the petition.” In paragraph two, the petition party states,
“Bob Smith lacks capacity.” In response, if you disagreed, you
would state, “Responding party denies the facts stated in
paragraph two of the petition.” You can even admit some of
the facts in a paragraph, but deny the rest by stating, “Re-
sponding party admits that Bob Smith was diagnosed with
dementia but denies the remainder of the paragraph.” What-
ever the case may be, you are simply establishing the parts of
the petition you agree with (admit) and the parts you disa-
gree with (deny).



4

26

7

YOUR LAWSUIT e 23

A, Specific Denials

1 As to paragraph 1, Respondent admits that Sophie worked as a teacher.
Respondent denies the remainder of paragraph 1.

2 As to paragraph 2, Respondent denies each and every allegation.

3 As to paragraph 3, Respondent denies that he verbally harassed Sophie.
Respondent lacks sufficient kmowledge or information to form a belief as to the truth of
the remaining allegations contained therein and, on that basis, demes said allegations.

4. As to paragraph 4, Respondent denies each and every allegation.

5. As to paragraph 3, Respondent admits that Sophie was diagnosed with
breast cancer. Respondent lacks sufficient knowledge or information to form a belief as
to the truth of the remamimg allegations contained therein and, on that basis, denies said
allegations.

6. As to paragraph 6, Respondent admits that Sophie’s cancer progressed until
her death. Respondent lacks sufficient knowledge or information to form a belief as to
the truth of the remaiming allegations contained therein and, on that basis, demies said
allegations.

T As to paragraph 7, Respondent denies he was aware that Sophie executed a
Trust on April 18, 2017.

8 As to paragraph 8, Respondent demies. generally and specifically, each and
every allegation.

B.  Prayer for Relief
WHEREFORE, Respondent prays for orders as follows:

1. The Petition 1s denied in 1fs entirety, and that the counrt dentes all relief
requesied,

2 Awards Respondent his reasonable attorey fees incurred to defend this
Petition:

3. Awards Respondent his cost of suifs incurred herein; and

4. Grants such other and further orders as the court deems just and proper.
2

Respondent Samuel Erickson’s Objection and Response to Petition, et al.
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This same format would be used for civil complaints that
are verified. If you are responding to the initial complaint an-
other party filed, you might wonder whether you can include
additional facts in your response. Yes, you can state any fac-
tual allegations you like in your response. But you need not
state all the facts and evidence. Just as with the initial plead-
ings, the response is a notice pleading—meaning it puts the
parties on notice of the legal basis for your response.

There are times when you may not want to state too much
in your initial pleadings. For example, if you don’t know all
the facts and evidence yet, then you can’t state that infor-
mation. Also, you may think you know the facts, but you have
no evidence to support the facts yet. As a result, those facts
may change, or later found evidence may prove the factual
allegations untrue. If you are signing a verified response (re-
member, signed under penalty of perjury), then you may
have a problem if facts are later proved untrue. To safeguard
yourself from future evidence being discovered, it may be
best to either (1) state less facts rather than more, and (2)
state some facts on “information and belief.”

Leave it to lawyers to find a way out of verified pleadings.
Stating a factual allegation on “information and belief”
means you think the fact may be true, but you are basing it
solely on the information and belief you have at the time you
sign the document. In other words, this is not an absolute
fact yet. You cannot base all your factual allegations on infor-
mation and belief, but anytime you have a fact that is not
supported yet by evidence, you should consider protecting
yourself with an allegation based on “information and be-
lief.”
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The bottom line for initial pleadings and responding to them:
say enough, but not too much.

Affirmative Defenses

There is another aspect to answering/responding to a com-
plaint or petition: affirmative defenses. An affirmative de-
fense is a concession that you committed the act, but you
provide evidence that justifies or excuses what you did, and
this evidence should overcome the claim. There is a differ-
ence between denying allegations made in a complaint and
asserting your own reasons for why you (as the responding
party) should not be held liable. Basically, think of it as sup-
plying extra evidence that could serve as a legitimate excuse.

The best example of an affirmative defense is a statute of
limitations. The plaintiff may say you are liable to pay dam-
ages for a car crash. As a defendant, you can deny that claim.
However, you can also assert that the claim is barred by the
statute of limitations if the plaintiff filed the lawsuit too late.
Asserting the statute of limitations as a defense to your law-
suit is an affirmative defense. It references something that
was not stated in the initial complaint but rather was an extra
issue asserted by you in your answer that should excuse you.

There are many different types of affirmative defenses,
and you have to state them at the time you respond or they
could be waived. At times, a party may state over twenty af-
firmative defenses in their pleadings—it can get a bit volumi-
nous. That does not mean that every affirmative defense is
supported by facts. Rather, it usually is the sign of an over-
protective attorney.
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Side Bar on Criminal Charges

When you bring your lawsuit, whether it be in civil or probate court,
your rights are limited to what the law allows you to bring. In other
words, you are not allowed to sue for things for which the law does not
provide you with a legal right to sue.

Often, clients will want to know if something the other party did was
criminal, and they may want to bring criminal charges against the
other party. As a civil litigant (which you are in a civil lawsuit) you have
no right to bring criminal charges. In fact, no private citizen has the
right to bring criminal charges against another person or entity. Only
governmental agencies can file and prosecute criminal charges.

If you think something is criminal, your first step is to report the alleged
crime to law enforcement—the police, sheriff, FBI, etc. Law enforce-
ment will investigate the crime and then refer the matter to the district
attorney’s office to determine whether criminal charges will be filed.

You have no role in this process other than reporting the crime to law
enforcement. Just be forewarned that neither you, nor your lawyer,
has the ability to file criminal charges in court.

AttackRing the Initial Pleadings

“This lawsuit is full of lies. Can’t the judge just throw it
out?” In a word—no. The court does not have the power to
throw out a lawsuit because it is “full of lies.” In fact, plead-
ings are meant to be inaccurate. Can you believe that?

In our judicial system, pleadings are meant to put the other
side on notice about the legal claims being brought. Notice
pleadings must state enough facts to establish a legal claim,
but no more than that. In the legal world, we call the “facts”
stated in the pleadings “allegations.” In other words, the alle-
gations are not yet proven to be true. Allegations are just al-
legations—assertions that may or may not be true. These
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allegations provide the initial facts that will be used to start
the lawsuit.

That’s not to say you can intentionally lie in a court plead-
ing, especially in probate court pleadings where the petition
must be verified under penalty of perjury. Intentional lies will
eventually be discovered. But many pleadings are made “on
information and belief,” meaning the party thinks the facts
are accurate, but the party is not making an absolute state-
ment that the facts are true. This is a bit like when you ask
your child, “Did you take out the trash?” and they answer, “I
think I did,” which means they probably didn’t. It may sound
a bit sketchy, but allegations made on information and belief
are sufficient to get the lawsuit started. Welcome to litiga-
tion.

Allegations do have a role in the lawsuit. They provide the
opening act of your lawsuit, the introductory section, the
movie trailer. You must state enough facts to legally support
the claims you are making in your lawsuit. But you need not
state every fact that the judge or jury will ultimately hear or
see at trial. Lawyers want to ensure they state enough facts
to avoid the lawsuit being attacked by a demurrer or motion
to strike (more on that below), but lawyers are not expected
to state all relevant facts. Under the law, we refer to the ini-
tial pleadings as “notice pleadings” that put all people con-
nected to the lawsuit on notice of what legal claims are being
made and the basic facts that support those claims.

The allegations in a legal complaint will never be seen by
the jury. Instead, at time of trial the jury sees only admissible
evidence. Then the jury will decide what is true and what is
untrue. As such, the court has no power to decide the truth-
fulness of allegations at the beginning of a case. Again, this is
a requirement of due process: allowing each party a fair
chance to present evidence in front of the trier-of-fact (judge
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or jury, depending on the type of case). Until the evidentiary
trial takes place, no decision can be made on the truthful-
ness, or falsity, of the allegations.

However, in some cases a party may decide to attack the
initial pleadings filed. This can only be done for very limited
purposes. For example, a petition must state certain funda-
mental elements to be properly pleaded. If a certain element
is missing, it can be attacked either by a “demurrer” or “mo-
tion to strike.” In most cases, even if a demurrer or motion to
strike is successful, the opposing party will have the right to
amend their pleadings to correct any deficiencies.

Parties are not allowed to use demurrers and motions to
strike to question the truthfulness of the allegations in a
complaint. In fact, the law requires that allegations contained
in a complaint be assumed as true for purposes of deciding a
demurrer or motion to strike.

The demurrer or motion to strike only challenges the tech-
nical aspects of a pleading. It questions whether sufficient al-
legations were made to support the elements for a given
cause of action. For example, if a person sues you for breach
of contract, then they need to allege that they had a contract
with you. If the lawsuit fails to state that in the allegations,
then you could file a demurrer and challenge the complaint.
Unfortunately, in most cases even if you win the demurrer,
the court will give the plaintiff a chance to amend their com-
plaint. The plaintiff can simply file an amended complaint and
state that there was a contract—problem solved.

For this reason, most demurrers and motions to strike are
not worth bringing. The costs of bringing a demurrer or mo-
tion to strike can be substantial, and the results can be of lit-
tle value. There are some exceptions, such as a lawsuit
brought after the statute of limitations expires. In this case, a
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demurrer may end a case for good. But those situations are
rare.

The other reason you may find yourself dealing with a de-
murrer or motion to strike filed by the opposing party is to
cause you to have to work and spend money. Many litigants
will bring baseless motions under the belief that it wears
down the opposing party—and sometimes it does just that.

Once you get past any attacks on the pleading, you can
then proceed to the next step, the initial court hearing.
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CHAPTER 2

The Initial Court Hearing

Probate Court Cases

n California Probate Court, every petition filed receives a
hearing date. The initial hearing date is usually scheduled
from thirty to sixty days after the petition is filed. Very lit-
tle happens at the initial hearing date set by the court.

The initial hearing date is NOT a trial date. In fact, nothing
is usually decided. The date is simply the first opportunity for
the court to review the petition and determine if anyone is
going to object to the petition. The court will also determine
if proper notice was given on the petition because the court
cannot take action until proper notice is given. In California,
proper notice for matters dealing with wills is fifteen days be-
fore the hearing date; for matters dealing with trusts it’s
thirty days before the hearing date. If the court sees a

30
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problem with the notice, then the hearing will be continued
for proper notice to be provided to all interested parties.

Under California law, anyone wanting to object to the peti-
tion can appear at the initial hearing and tell the judge ver-
bally that they object to it. The court will then order that the
objections be made in writing by a certain date after the
hearing date. Alternatively, written objections can be filed
before the initial hearing date. Either way, the hearing date
will be continued to allow the parties to engage in discovery.

If you have a lawyer, then you typically do not need to ap-
pear at the initial court hearing because your lawyer will ap-
pear on your behalf. If you do not have a lawyer, then you
should appear at the initial hearing, especially if you object to
the petition. Of course, you always have the right to attend
every court hearing in your matter even if you have a lawyer
representing you. There are times when your appearance in
court will be mandatory, such as during a mandatory settle-
ment conference or at trial. Be sure you are able and willing
to travel to court if you decide to become a party to a pro-
bate petition because there are times when your appearance
is mandatory.

Civil Lawsuit: All Non-Probate Court Matters

Civil cases work very differently from probate cases. In civil
lawsuits, the plaintiff is expected to file proof of service of
process with the court before any court hearings take place.
In fact, most courts will dismiss a lawsuit on their own if
proper proof of service is not filed within a reasonable time.
Proof of service refers to a written declaration signed by the
person who handed the lawsuit paperwork to the defendant.
In other words, the declaration gives proof to the court that
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proper personal service was accomplished by someone per-
sonally delivering the documents to the defendant. The per-
son who hands people lawsuit documents is referred to as a
process server. You can think of a process server as similar to
a server at a restaurant, except the item they serve is far less
delicious.

To start a civil lawsuit, the plaintiff is required to personally
serve the defendant(s) with a copy of the complaint and sum-
mons. The complaint is just the legal term for the initial filing
that starts the lawsuit and cites the grounds for the lawsuit. A
summons is a single piece of paper issued by the clerk of the
court ordering the defendant(s) to appear and answer the law-
suit.
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In a civil lawsuit, the defendant(s) is required to file an an-
swer within thirty days of being served with a complaint. If an
answer is not filed, then the plaintiff has the right to ask the
court to enter a default and get a default judgment against
the defendant. A “default” simply means the defendant
failed to file an answer within thirty days. In other words, if
the defendant does not answer, the defendant loses the law-
suit and may be obligated to pay money to the plaintiff. For
this reason, it is important that you hire a lawyer immedi-
ately if ever you are served with a civil lawsuit.

Typically, the first hearing date in a civil lawsuit is the case
management conference hearing. A case management con-
ference is usually scheduled for six months after the initial
complaint is filed. Again, this is NOT the trial date, it is just
the first chance the court has to check in with the parties and
determine how much time they will need for the discovery
process. You typically do not need to appear at a case man-
agement conference hearing because your lawyer will appear
on your behalf. Plus, not much occurs at these hearings. Of
course, you are always welcome to attend every court hear-
ing in your matter.

Prior to the case management conference, you are re-
quired to file a case management statement. And you are
also required to “meet and confer” with the opposing party
when preparing your case management statement. The pur-
pose for the statement is to inform the court on what has
transpired so far in your case. What are the core factual dis-
putes? Have you conducted discovery, and if so, what re-
mains to be completed? Have you considered going to
mediation or a mandatory settlement conference?

In other words, the court wants to know the status of your
case. And the court wants you to discuss these important sta-
tus issues with the opposing party, so you can coordinate
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some of the procedural issues your case will encounter. For
example, will your case have a judge or jury trial? How many
days of trial do you anticipate having? The court will ulti-
mately decide all those procedural issues, but it wants your
input through the case management statement. For that rea-
son, you should take the case management statement seri-
ously and spend some time preparing it before filing.

At times the first court hearing in a civil case will be on a
demurrer or motion to strike if a defendant chooses to attack
the pleadings early on in the case. As with any motion hear-
ing, the court will simply review the written motions before-
hand and then make a rule, either in court in front of the
parties, or it will take the matter under submission and rule
on the motion later.

Section- 1 Brief

As you can see, starting a lawsuit is no easy task. There are
many strategies to consider, documents to prepare, and pro-
cedural hoops to clear before your lawsuit is properly filed
and ready to be addressed by the court. Patience is crucial.
The opening act of your lawsuit should not be rushed as it
sets the tone for the work that is to come, such as, locating
evidence to support your legal claims. And that brings us to
the world of discovery, our next section.
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Section 2

The Discovery Phase:
Written Discouvery

iscovery is the processes by which parties to a lawsuit

attempt to obtain information, documents, state-
ments, and any other relevant facts pertaining to the case,
some of which will be used as evidence at trial.

You can think of discovery in two broad categories (1) writ-
ten discovery, which is the focus of this section, and (2) depo-
sitions, the focus of section 3.

Let’s delve into written discovery.
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CHAPTER 3

Written Discovery-
Document Demand

ritten discovery begins with the demand of docu-
Wments. Document demands are served on oppos-

ing parties and require them to produce relevant

documents pertaining to the lawsuit that are in
their possession or control. Document demands can only be
served on parties to the lawsuit. As mentioned already, par-
ties refer to people or entities that have either been named
in a lawsuit or have voluntarily joined it. If you want to obtain
documents from a non-party, then you must use the sub-
poena process described later in this section.

The document demand is more accurately called an inspec-
tion demand because you can use this process to review and
inspect anything that is relevant to the lawsuit. For example,
you could issue an inspection demand to look at an original
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document, a piece of equipment, or a location. That does not
happen too often in most lawsuits, but the process is there if
you need it.

Making a Document Demand

More commonly, this process is used to demand copies of
documents from the opposing party. When asking for docu-
ments using a document demand, it is your burden to de-
scribe the category of documents you are requesting. In
other words, the opposing party is not obligated to hand over
all relevant documents without you asking for them. Instead,
you must state in a written document demand the types of
documents you want to see.

For example, let’s consider a “capacity case.” As men-
tioned already, in law, a person without “capacity” means
they are unable to make decision or create a will because of a
defect in their mental processing. In a capacity case, you
would need to see medical records for someone who dies to
determine if they lack capacity prior to their death. Accord-
ingly, you would ask the opposing party to “produce all medi-
cal records for Mr. John Smith covering the dates from
January 1, 2019 to December 31, 2019.” This becomes a cate-
gory of documents that the opposing party must produce to
you if they have the documents.

Your obligation in creating and serving a document de-
mand is to state a clear category of documents that the op-
posing party can understand and produce to you. You want
your requests to be broad enough to include all relevant doc-
uments needed for your lawsuit, but not too broad so as to
draw an objection from the opposing party. For instance, if |
were to ask for all medical documents for Mr. Smith from his
birth to his death, that would be too broad in most cases.
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Most of the time it is easy enough to state the category of
documents you seek. But you do need to be careful in how
you describe those documents to avoid drawing any objec-
tions. The goal is to obtain relevant evidence.

Responding to a Document Demand

When you serve a document demand on an opponent,
there are two things they must give you in return. First, they
must provide a written response to your document demand
that states whether they will produce the documents or not.
If a party states that they will not produce the documents,
then they must state why they are not producing them.

For example, if the documents are protected by the attor-
ney-client privilege because they are letters between the
party and their lawyer, then they must state that objection. If
they simply have no documents that fit your request, then
they must tell you that and tell you why they don’t have the
documents—either the documents never existed, they were
lost, or they were destroyed.

Second, the opposing party must provide you with the
documents that they agreed to produce. If you just receive a
response and no documents, then the opposing party has not
finished their obligations under the Discovery Act. It is im-
portant that you receive both the response and the docu-
ments from the opposing party.

Once a document demand is served on an opposing party,
that party has thirty days in which to respond. They may ask
you (or your lawyer) for an extension of time in which to re-
spond. The parties (or their lawyers) can agree to extend
these deadlines, and they often are extended. The primary
reason to grant an extension is that the court does not look
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kindly on refusals to grant reasonable extensions. As such,
the document demand may not be responded to until forty-
five to sixty days after it is served. The goal is to obtain evi-
dence, even if it does not arrive as quickly as you like.

Once a response is received it may be insufficient. It may
contain baseless objections or refuse to provide all relevant
documents. California law requires that the parties attempt
to “meet and confer” on such disputes, meaning that you
send a letter to the opposing party outlining your problems
with their response (you can talk by phone or in person too,
but a letter is the customary option). The opposing party usu-
ally agrees to provide a supplemental response within a set
period of time.

Once the supplemental response is received, it may still
be insufficient. Sometimes a response is insufficient because
the other party is incompetent or playing games, but some-
times it’s the result of a difference of opinion between the
lawyers as to what is sufficient. Intelligent minds can disagree
on what is required to be produced, and what is not. If you
believe the responses are insufficient, another “meet and
confer” is required. If the opposition refuses to supplement
their response again, then you must file a motion with the
court and ask the court to force the opposition to respond.
See the discussion of discovery motions listed below.

Note that document demands may only be served on par-
ties to the lawsuit. They are not allowed for third-party wit-
nesses, such as banks, brokerage firms, insurance companies,
healthcare providers, or any other individuals who are not
parties to the lawsuit. To obtain documents from third par-
ties requires that you issue a subpoena, the topic addressed
in the next chapter.
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CHAPTER 4

Written Discovery-
Subpoenas

(also referred to as non-party witnesses) requiring them

to hand over relevant documents or other information.

Subpoenas are also used to take the deposition of non-
party witnesses. When bank records or medical records are
required, you must issue a subpoena to the entity that has
the records.

S ubpoenas are demands made to third-party witnesses
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SUBP-010D
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E-Mad ADDRESS

ATTORNEY FOR {Marmal
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MAILING ADDRESS
CITY AND 2IP SO0E
ERANEH NAME
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DEFENDAMT/RESPONDEMNT:

DEPOSITION SUBPOENA A HMmER

FOR PRODUCTION OF BUSINESS RECORDS

THE PEOPLE OF THE STATE OF CALIFORNIA, TO (name, address, and

ep number of dep Iz, i |

1. YOU ARE ORDERED TO PRODUCE THE BUSINESS RECORDS described in item 3, as

To {name of deposition officer):

On (date): At [fime):

Location {addmess):

Do not release the requested records to the deposition officer prior to the date and time stated above.

a [ bydelivering a true, legible, and durable copy of the business records described in item 3, endlosed in a sealed inner
wrapper with the tithe and mmmber of the acon, name of witness, and date of subpoena clearly written on it The inner
wrapper shall then be enclosed in an outer envelope or wrapper, sealed, and mailed to the deposition officer at the
address in item 1.

b. [] bydelivering a true. legible, and durable copy of the business records described in item 3 to the deposition officer at the
witness's address, on receipt of payment in cash or by check of the reasonable costs of preparing the copy, as determined
under Evidence Code section 1583(b).

¢ [] bymaking the original business records described in item 3 available for inspection at your business address by the
aftomey's representative and permitting copying at your business address under reasonable conditions during normal
business hours.

2. The reconds are fo be produced by the date and time shown in ifem 1 (but not sconer than 20 days affer the issuance of the
subpoena, or 15 days after service, whichever date is later). Reasonable costs of locating records, making them

depaosition
available or copying them, and postage, if any, are recoverable a5 set forth in Evidence Code sechion 1363(b). The records shall be
accompanied by an affidavit of the cusiodian or other qualified witness pursuant to Evidence Code sechion 1361,

3. The records to be produced are described as follows (if efectronically Hored informafion & demanded, the form or
forms in which each fype of informafion is fo be produced may be specified):

O Continued on Aftachment 3.
4.IF YOU HAVE BEEN SERVED WITH THIS SUBPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS UNDER
CODE OF CIVIL PROCEDURE SECTION 1385.3 OR 1985.6 AND A MOTION TO QUASH OR AN OBJECTION HAS BEEN
SERVED ON YOU, A COURT ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR EMPLOYEE
AFFECTED MUST BE OBTAINED BEFORE YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE RECORDS.
DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FAILURE TO DBEY.

Date ssued:

(TYFE OFt PRANT RAME) (EGHATLRE OF PERSON ISSUING SUBPOEMA)
A{TITLEY
{Proaf of service on reverse) g 1 o2
Form Adoplad o Mancatry Ua DEPOSITION SUBPOENA FOR PRODUCTION Code of il Procedars, 5 2500 410-3128,40,
duchcil Gouncil of Calformin Gorvaesrran Code, § S85087.1

BP0 e vy 1, 01 OF BUSINESS RECORDS o
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Obtaining documents through subpoenas is time-consum-
ing. For example, when requesting bank records, you are re-
quired to give a “Consumer’s Notice” to everyone whose
name is associated with the bank account. Only after each
person associated with a given bank account is given time to
voice an objection can you serve the subpoena on the bank.
The bank then has twenty days in which to comply and pro-
duce the documents, but they rarely meet this deadline.
Thus, it can take from thirty to sixty to ninety days in some
cases to receive documents from a bank or any other third-
party witness, such as an insurance company or medical pro-
vider. And if the bank is located outside California (meaning
they do not do business in California), then the process can
take twice as long. Persistence pays dividends in obtaining
documents from banks and other financial institutions. The
goal is to retrieve the documents no matter how long it may
take.

There are companies that assist with issuing subpoenas
and obtaining documents from third-party witnesses. These
companies also will serve as the “deposition officer,” mean-
ing they receive the documents from the third-party witness
and make them available to all parties in your lawsuit. Of
course, each party must pay for copies of the documents, but
that is up to each party to do, or not do, on their own. The
person who issues the subpoena must also pay the company
who is being asked to produce the documents. That company
will want to be paid for their time and the copy costs for as-
sembling and providing the documents to you or your depo-
sition officer. These costs add up if you are issuing subpoenas
to many different companies.

Subpoenas are an effective way to obtain relevant docu-
ments from people and companies that are not part of your
lawsuit. But you must issue your subpoenas as early as
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possible because it takes time to process and then receive
documents back from third-party witnesses. And there is a
cost to issuing subpoenas and receiving documents because
you must pay for the documents you receive. As such, you
want to be judicious when issuing subpoenas to ensure you
spend your money wisely.

So far we have only discussed how to obtain documents
from other people. You also have the right to ask written
questions of other parties to the lawsuit, which brings us to
interrogatories.
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CHAPTER 5

Written Discovery-
Interrogatories

posing parties. There are two types of interrogatories—

form interrogatories (asking a set of pre-printed ques-

tions) and special interrogatories (attorney-drafted ques-
tions).

I nterrogatories are just written questions asked of the op-

Form interrogatories are easy to issue because the Califor-
nia Judicial Council has issued forms you can use for this pur-
pose. You simply mark the box next to each question you
want to ask and then serve the form to the opposing party.
The benefit of form interrogatories is that they are easy to
use. The detriment is that the questions are very general and
generic.
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By contrast, special interrogatories are written questions
you draft yourself. As such, special interrogatory questions
are more specifically tailored to your case. The detriment is
your questions may be more prone to objections. For exam-
ple, if your question is unclear or compound, then the oppos-
ing party may object and refuse to answer.

To draft special interrogatories well, you need to know a
few ground rules. First, you cannot ask compound questions,
meaning no questions with “and” or “or.” For example, a
question like this wouldn’t work: “Please state where you
went after the car accident and where you were before the
car accident.”

The best-drafted questions are short, simple, and clear.
For example: “State your relationship to Bob Smith.”

Second, you cannot refer to information outside the ques-
tion itself. For example, you cannot ask, “State all witnesses
that support the complaint.” Since the information contained
in the complaint is not contained in your question (it is an
outside document), your question need not be answered.

Third, you cannot ask about privileged information, such
as attorney-client communications.

For these reasons, drafting up custom interrogatories is
not so easy. But it can be done, and it does have a useful pur-
pose.

Some lawyers use special interrogatories to ask about
each contention listed in a complaint. For example, “If you
contend that the parties had a written contract, state all wit-
nesses who have knowledge of that written contract.” This
could be an effective way to find witnesses you do not know
about. Unfortunately, many “contention interrogatories” are
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a waste of time because you will not receive any meaningful
information from asking them. And you can bet that the
other side will throw a slew of objections at you when they
first answer your interrogatories. Why? Well, lawyers being
lawyers, you will receive objections to interrogatories no
matter what question you ask.

Even still, the better interrogatories you draft, the more
likely you can overcome the objections and receive a proper
answer. A little thought about the questions you want to ask
goes a long way here. This is where an experienced guide—a
lawyer—helps you obtain the evidence you need for trial.
The lawyers at our firm, Albertson & Davidson, LLP, have
drafted hundreds of thousands of interrogatories for our cli-
ents, and we can attest that experience counts when it
comes to asking good questions.

Among the best uses for special interrogatories is when
you have a specific question. For example, if you need to find
out the name of a person’s doctor, then you can ask a simple
guestion, “State the name of your doctor.” Once you have
that name, you can issue a subpoena to the doctor to obtain
medical records. This interrogatory is short and clear. If you
receive an objection from the opposing party, you can easily
deal with it. Ultimately, you are more likely to obtain the in-
formation you need from this simple question (assuming the
person’s doctor is relevant to the lawsuit), rather than asking
a longer, more convoluted question.

As with all other written discovery, once interrogatories
are served on the opposing party that party has thirty days in
which to respond. Typically, extension of time is required and
must be granted for a reasonable amount of time. If the re-
sponses to interrogatories are inadequate, then the “meet
and confer” process must be used. If the opposition refuses
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to provide satisfactory answers, then a motion to compel is
required to be filed with the court. See “discovery motions”
in chapter 7.

Obtaining proper responses to interrogatories takes time,
persistence, and a good deal of work. If you understand this
point before heading into the written discovery phase of your
lawsuit, then you will be better prepared to handle the slow
road ahead.

Of course, the whole process would be much easier if
your opponent would simply admit to the facts that benefit
your case. Let’s discuss how we may be able to accomplish
that goal using requests for admissions.
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CHAPTER 6

Written Discovery-
Requests for Admissions

ouldn’t it be nice if the opposing party just admit-
Wted they were wrong? That brings us to requests

for admissions. Requests for admissions are unique

in that they demand that the opposing party either
admit or deny a given statement. As with interrogatories,

these requests cannot be compound, nor refer to outside in-
formation.

Many parties will issue requests for admissions because
they believe it is strategically advantageous to do so. You see,
if a request for admission is denied, and that fact is later
proven true at trial, then the denying party must pay the
costs incurred to prove that fact true. This is an odd result of
denying a request for admission, but it is meant to provide
some consequence to giving a false denial.
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For example, let’s say you have a breach of contract lawsuit
and everyone already agrees that a written contract was en-
tered into between the parties. If you send a request for the
other side to “admit the parties had a written contract,” and
that request is denied, it just wastes everyone’s time having
to prove that simple fact as being true during trial. That’s
why a party that denies a basic fact posed in a request for ad-
missions must pay a penalty—to deter this wasting of time.
We want parties to agree to some of the basic facts that are
not in dispute to make trials more efficient.

The problem with most requests for admissions is that they
are not well drafted. This means the other side can easily
deny them without later being penalized or object to them
and not answer at all.

The best use of requests for admissions is to admit the au-
thenticity of documents. For example, if you send the oppos-
ing party a copy of your written contract and ask them to
admit the document is genuine, and they do so, then you can
easily admit that document into evidence at time of trial. And
the opposing party probably wants to admit to the genuine-
ness of the document because they want to use that same
document in their case against you. In other words, it is an
easy request to state, “Please admit the attached document
is authentic.” In fact, you can use the judicial council form for
this purpose—they have a pre-printed form request for ad-
mission.
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You can also ask your opponent to admit any other fact of
the case. For example, “Admit that the car accident occurred
in Los Angeles.” That’s a simple fact that all parties could
agree to without dispute. However, some facts will never be
agreed to, such as “Admit that you breached the contract.” If
the lawsuit involves a breach of contract claim, then your op-
ponent will never admit that request. So why make a request
you know the other side will deny? Strategically it could set
up your opponent to pay for a portion of your attorney’s fees
and costs if you prevail at time of trial. That rarely occurs, but
some lawyers like to use that tactic in an attempt to build
leverage against their opponent.

A bad example of a request for admission is when the re-
quest is convoluted. For example, “Admit that you did not re-
ceive any gift from your parent.” This is a very broad request
for admission. Does it mean never received any gift during
your lifetime? What constitutes a “gift”? Do birthday cards
count, or buying dinner? There is no timeframe for this re-
guest and no specific explanation of what a “gift” even
means.

In these cases, the responding party has the option of do-
ing a qualified admission. In other words, rather than just an-
swering with “Admit,” the responding party can say
something like, “Objection to the request as being overbroad
and vague; However, responding party does admit that he re-
ceived birthday cards with twenty dollars enclosed every year
from 1995 to 2015.” The request did not ask that these spe-
cific facts be admitted, but the responding party can qualify
their response and limit what they are willing to admit by do-
ing so.
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Drafting proper requests for admission is a bit of an art
form. It takes time and clarity to draft them well. This is
where an experienced guide can truly help. Our firm has
drafted thousands of requests for admissions, so we have
learned (sometimes the hard way) what works and what
does not work when drafting requests for admissions. You
must understand that drafting proper discovery requests,
and obtaining proper answer to those requests, takes time
and a lot of hard work. The sooner you accept this fact, the
better you will handle the road ahead.

If a party admits a fact in response to a request for admis-
sion, that fact is considered proven true for all purposes at
trial. If a request for admission is denied, then the facts con-
tained in that particular request must be proven at trial.
Again, if a received response is insufficient, the parties must
first “meet and confer” and then file a motion to compel if
the response is not adequate. That’s what the next chapter
covers, discovery motions, also called motions to compel.
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CHAPTER 7

Written Discovery-
Discouery Motions

pel, are the tool a party can use to seek court inter-

vention with discovery. When a party fails to respond

properly to a discovery request, the only way to force
that party to comply with the discovery rules is by filing a dis-
covery motion. The process can be simplified to: request, re-
sponse, motion.

D iscovery motions, also referred to as motions to com-

Unfortunately, filing a discovery motion with the court
takes time, money, and luck. That means you must pay
money, and your lawyer must work harder, just to obtain the
information you are already entitled to under the Discovery
Act. You must be prepared to encounter, and successfully
overcome, these litigation roadblocks. Obtaining evidence is
never easy.
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The discovery motion must be filed within forty-five days of
receiving a discovery response (which is extended five days if
the response is served by mail, or two days if served by over-
night delivery—see California Code of Procedure section
1005). But before filing a discovery motion, you must first
meet and confer.

Before a motion can be filed, the parties must “meet and
confer.” The meet and confer process forces the parties (or
the parties’ attorneys if they are represented by attorneys) to
discuss the problem before filing a motion in court. The hope
is that the attorneys can work out a compromise that obvi-
ates the need for judicial intervention. Imagine that, lawyers
agreeing to something ... it could happen ... maybe.

The meet and confer process can be done by letter, phone,
or an in-person meeting between the lawyers. Letter is the
most common method, and probably the best since it pro-
vides a written record of the issues addressed and the re-
sponses received.

The goal of meeting and conferring is to have a meaningful
discussion of the issues. In other words, you need to have a
reason for asking for better discovery responses from the op-
posing party. The discovery process is not supposed to be
used to harass people (even though it often is used for this
very purpose). And the meet and confer process is supposed
to allow a robust discussion that has the potential to lead to
compromise (even though it seems people rarely compro-
mise). Compromise is found at times, which saves everyone
the time and expense of filing a motion. The law requires you
to at least try. So you must meet and confer.

If the parties cannot agree to a compromise after meeting
and conferring on the discovery issue, then a motion to com-
pel must be filed with the court. Generally speaking, the
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court disfavors motions to compel. Many judges view such
motions as “two kids in a sandbox fighting over the toys.” As
such, parties must be certain that the items for which they
are filing a motion are important and relevant to the lawsuit.
Filing a motion for an irrelevant or unnecessary purpose is
not only frowned upon by the court, but could also subject
the moving party to sanctions for bringing the motion in the
first instance.

Technically, the party who prevails on a motion to compel
is awarded sanctions to compensate them for the attorneys’
fees they spent to bring the motion. This rarely occurs. More
often, the court either refuses to issue sanctions whatsoever
or the amount of sanctions is nominal in comparison to the
actual costs of the motion. Sometimes a party may not ask
for sanctions for various strategic reasons. It all depends on
your case and the issue for which you are seeking help from
the court.

If you fail to file a motion to compel within forty-five days
after you are served with discovery responses, then you are
forever barred from seeking additional responses. That
means the burden is on you to ensure the other side re-
sponds appropriately. And if they don’t, you really can’t com-
plain about it after the deadline to file a motion to compel
passes.

Informal Discouvery Conferences

Judges do not like discovery motions any more than you
do. They clog the court system with additional work and time
to determine the proper ruling. And much of the time, a solu-
tion seems obvious to the judge, but not easily grasped by
the parties, or their lawyers, due to the animosity that
mounts between them throughout a lawsuit. As a result, the
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California legislature enacted Code of Civil Procedure section
2016.080, which authorizes the court to conduct informal
discovery conferences.

An informal discovery conference is a meeting between the
judge assigned to your case and the lawyers where the dis-
covery matters in dispute can be discussed and possibly re-
solved voluntarily. By “voluntarily” we mean that the judge
will not make a forced ruling at the meeting. Rather, the
judge will give their view of the issue and then ask the parties
to come to an agreement. Obviously, if your judge is giving
their view of your discovery dispute, you should listen to
what they are saying. This is the same person who will rule
on your discovery motion if you do not come to a voluntary
agreement with your opponent, so the judge’s view of the is-
sue should carry great weight in your mind.

Either party, or the court on its own prerogative, can re-
quest an informal discovery conference. The party making
the request files a declaration with the court, and the oppos-
ing party can respond with their own declaration. The court is
supposed to schedule the informal discovery conference
within thirty days of a party making the request. The court
also has the power to extend the deadline by which to file a
discovery motion—this is great because it prevents the par-
ties from spending time and money preparing a discovery
motion before the conference takes place. In our experience,
once people spend time and money on a discovery motion,
they are far less likely to agree to a compromise.

The informal discovery conference procedure was enacted
as of January 1, 2018. While our firm has used the process a
few times, it remains to be seen whether this process will
help discovery disputes in the long run. So far, our experi-
ence has indicated that these conferences will be a great suc-
cess. The informal meetings save time, money, and reduce
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animosity between the lawyers. With so many formal pro-
cesses that slow down and complicate a lawsuit, having a de-
vice like informal discovery conferences may help simplify
and streamline your lawsuit—a positive change.

The Motion Process

If you still require the filing of a discovery motion, the pro-
cess starts with you (or your lawyer) drafting the motion that
sets out your issue. You are also required to prepare and file
a separate statement that lists each of the discovery de-
mands you made, the response that was given, and the rea-
son why that response is inadequate. The separate
statement can be a big undertaking if you asked a lot of ques-
tions. For example, if you have one hundred document de-
mands and you want to compel on each of them, then you
must separately state each of the one hundred demands you
made, the response to each of those one hundred demands,
and the reason why each of those responses requires a fur-
ther response.

Once you have your motion on file, don’t be surprised if
the opposing party files a response and asks for sanctions
against you for filing the motion in the first place. The court
has the power to issue sanctions against the losing party in a
discovery motion. That means you, as the moving party (the
person who filed the motion to compel), could end up paying
the opposing party if you lose your discovery motion. This is
another reason why you want to have a sound legal basis for
filing your motion to compel. If you are filing a motion that is
not supported by legal authority, then you are more like to
be sanctioned by the court.

The discovery process is supposed to allow each party an
equal and fair chance to gather relevant evidence prior to
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conducting a trial. And in many cases, the discovery process
meets this goal. But discovery is not successfully accom-
plished without a few fights along the way. And you rarely
will obtain all the evidence you hope to have. But you can ob-
tain far more evidence under the discovery rules than would
otherwise be available if we had no discovery rules at all. You
must be prepared to fight for the evidence you need, but also
compromise where the evidence is not likely to be obtained.

We have discussed the basics you should know about the
discovery process. Now let’s cover more specifically what
your obligations are when it comes to written discovery.
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CHAPTER 8

Written Discovery-
Your Obligations

eral, let’s discuss your obligations when it comes to

written discovery. There are some requirements that

you are personally subjected to when you become a
party to a lawsuit. And it is important that you know what
some of these requirements are, so you can comply with
them.

N ow that we have discussed written discovery, in gen-

You are not obligated to serve written discovery on any-
one—sending discovery requests to anyone is voluntary on
your part. Throughout your lawsuit, however, there will be
times when the opposing party will serve you with written
discovery. And your response to written discovery requests is
mandatory. Your attorneys will receive that discovery on
your behalf, if you have hired attorneys, but they will need
your help to respond to discovery.
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If you choose not to respond, the court has the power to
impose onerous sanctions on you, which can include forcing
you to pay a monetary fine, finding certain issues against
you, or allowing your opponent to win the case without a
trial. The punishments are far worse than the burden on re-
sponding. So be sure to participate in your discovery re-
sponses.

We will go through each of the written discovery devices we
discussed thus far in section 2 and point out some of the obli-
gations you have when responding.

Document Demands

Document demands, also known as “requests for produc-
tion of documents and tangible things,” obligate you to allow
the opposing party to review and inspect documents in your
possession, custody, or control that are relevant to the law-
suit, and not subject to a reasonable objection. What the
heck does all that mean? Let’s break it down into two catego-
ries: (1) what you must do, and (2) what you needn’t do.

1. What You Must Do

You must determine what documents you have in your
possession that meet the type of documents requested by
the opposing party. If the document demand references “all
medical records for Mr. John Smith from January 1, 2017 to
January 1, 2018,” then you should start by determining if you
have any medical documents that meet that description. If
you do, then you may be obligated to provide those docu-
ments, or copies of those documents, to the opposing party.
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Even if the documents are not in your possession, you still
may have an obligation to provide documents that are within
your “custody or control.” Custody or control refers to docu-
ments that you can access because you have them located
somewhere that you control, or with someone you control.

For example, if you gave financial documents to your ac-
countant, that accountant is essentially your agent. That
agent in under your control, and you can obtain the financial
documents from your agent simply by asking for them back.
As such, you still have an obligation to obtain copies of those
documents for the opposing party if those documents are re-
quested. The fact that you do not have physical possession of
the documents at the time the document demand is served
on you is irrelevant because you still control those docu-
ments even though they are with your accountant.

The same would be true of documents that are stored in a
bank safe-deposit box or in an off-site storage unit. You may
not have them in your home, but you control your safe-de-
posit box and your off-site storage unit, so you have an obli-
gation to obtain the documents.

You must provide all relevant documents to the opposing
party. Technically, the opposing party has the right to inspect
and copy the documents if they choose to do so. But practi-
cally speaking this is not how it works. In most cases, you will
simply make a copy of the documents and provide those cop-
ies to the opposing party. It is much easier on you to do this,
rather than being forced to appear at some office with your
documents and wait around while the documents are re-
viewed and copied.
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2. What You Needn’t Do

You only have to provide documents that are requested by
the opposing attorney. You may have documents that you
think are relevant to the lawsuit. If so, be sure to give those
to your attorneys. But if the opposing party does not ask for
the documents, then you have no obligations to provide
them copies.

You have no obligation to procure documents that are not
currently in your possession, custody, or control. For exam-
ple, if you are asked for medical records that are with your
doctor’s office, but you don’t have copies of them, then you
have no obligation to obtain those documents. You can
merely state in your response to the document demand that
you have no such documents in your possession, custody, or
control. Also, your medical records are protected by your
Constitutional Right to Privacy, so the medical records won’t
be obtained by your opponent unless they are directly rele-
vant to your lawsuit. If the opposing party still wants those
documents, then they can subpoena the doctor’s office for
them. If your opponent subpoenas the doctor’s office for
your medical records, and you don’t think they should re-
ceive a copy of them, then you can bring a motion with the
court seeking an order to protect those records from disclo-
sure. Notice that all of this is done under the Discovery Act
and the subpoena process.

You also have no obligation to produce documents for
which your attorney has a legitimate objection. The most
common example would be attorney-client privileged docu-
ments. Let’s say you sent your lawyer a letter discussing your
case or your lawyer sent you a letter. That communication is
protected by the attorney-client privilege. If you receive a
document demand asking for all letters discussing the case,
you may have to produce any letters you sent to your friend,
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but you don’t have to produce any letters you sent to your
lawyer. Your lawyer will object to the document demand on
the basis of the attorney-client privilege, and you will have no
obligation to produce the letter to the opposing party.

Finally, you have no obligation to produce irrelevant docu-
ments. It is not uncommon for document demands to be
drafted in a way that is overly broad. When that occurs, you
have the right to object to the demand as being overly broad.
In those cases, the attorney will usually discuss a plan to al-
low some documents to be produced, but not everything un-
der the sun. You should talk with your lawyer if you feel a
request is too broad.

The Response

When a document demand is received, you are required to
respond to that demand within thirty days. The response (1)
informs the other side of which demands you will respond to
by providing documents, (2) sets forth any objections, and (3)
states whether any demands will not be complied with. Any
demands that fall under (3) must also have a statement ex-
plaining why you will not comply with the request. You must
state that (a) you do not possess the documents, (b) the doc-
uments have never existed, or (c) the documents have been
lost or destroyed. Your lawyer should prepare this response
for you to review.

You then will need to sign a verification, which is a state-
ment under penalty of perjury that the contents of the re-
sponse are true (as discussed in chapter 1). Since you are
signing under penalty of perjury, you should read the re-
sponse to be sure you agree with it. If you see anything in the
response that you believe to be inaccurate, then you should
contact your attorney immediately.
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Producing the Documents

Producing the documents often occurs at the same time as
sending the response. And usually you will copy the relevant
documents or save them onto a computer disk or flash drive,
and send them to the opposing party with the response.
However, there are times when you may want to request
that the opposing party either retrieve the documents or
come to your attorney’s office to review them. You don’t
need to worry about how the documents are produced be-
cause your lawyer will do that for you. Your only obligation in
this process is to provide your lawyer with all relevant docu-
ments.

Important reminder: any relevant documents NOT pro-
duced when requested in a document demand may be
barred from use at trial. For this reason, producing all rele-
vant documents, especially those you want to use at trial, is
critically important.

Interrogatories

When you receive interrogatories from an opposing party,
you have a lot of questions you need to answer. As with doc-
ument demands, your attorneys may have some objections
to the questions being asked. If so, there may be some ques-
tions you only have to answer partially, and others you won’t
answer at all.

Absent a relevant objection, however, you’re obligated to
make a good faith attempt to answer the question pre-
sented. Remember that interrogatories come in two formats:
special interrogatories and form interrogatories. In other
words, questions drafted by the opposing attorney (special
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interrogatories) and questions provided on a pre-printed
form prepared by the California Judicial Council (form inter-
rogatories).

Basically, all interrogatories are the same in that they ask a
written question and you are expected to provide a written
answer. The answer is prepared with the help of your attor-
ney, so you are not required to answer the interrogatories by
yourself. Some interrogatories are simple, such as, “State
your address.” Others are more complicated, such as, “State
all facts that support your contention that the defendant
breached your alleged written contract.” For this reason, at-
torneys are allowed to help draft a written response to each
interrogatory.

As the client, you should review the written interrogatories
and provide your version of the answer as best you can. The
lawyer can then take that information and prepare the final
written response. Don’t be surprised if your lawyer leaves
out some of the information you provide or they provide ad-
ditional information—that’s normal. But be sure that all facts
stated in the answers to interrogatories are accurate, to the
best of your knowledge, because you will be required to ver-
ify that the answers are true and correct. That verification is
given under penalty of perjury (see chapter 1), so if an an-
swer is knowingly false, you could be in trouble.

As with all other written discovery, once interrogatories
are served on you, you have thirty days in which to respond
to them in writing. That time period may be extended by
agreement of the attorneys—and it often is extended de-
pending on the number of interrogatories asked of you.

Answering interrogatories can be tedious and time-con-
suming. But well-drafted responses are important to ensure
your obligations under the California Discovery Act. Be



68 ¢« KEITH A. DAVIDSON AND STEWART R. ALBERTSON

prepared for both your lawyer and yourself to spend time,
and money, crafting proper responses to discovery. If you un-
derstand this point, then the process will be much easier for
you to handle.

Requests for Admissions

Requests for admissions are unique in that they demand
that you either admit or deny the statement made in each re-
guest. Requests for admissions (referred to as RFAs) are not
always used, but when they are received, a proper response
must be drafted. As with interrogatories, there may be objec-
tions to some of the requests, which will obviate the need for
a response. Also, you are allowed to have your attorney as-
sist you with responding to RFAs.

You actually have three options when responding to RFAs.
You can admit the request as being true, you can deny the re-
quest, or you can state that you do not have enough infor-
mation to admit or deny. Of course, this third option must be
true. You must verify your responses to RFAs under penalty
of perjury, so be sure not to lie or provide false answers.

Be advised that there is a consequence to denying an RFA
that is later proven true at time of trial—you have to pay the
costs of the opposing party. For example, if you are asked to
admit that you entered into a written contract with the plain-
tiff, and you did, in fact, enter into a written contract, but
you deny that request just to be difficult, you could end up
paying for that denial. If the plaintiff later proves that you did
enter into a written contract during trial, then you could be
forced to pay the plaintiff’s attorneys’ fees for their having to
spend time and money proving the written contract was true.
For these reasons, you must be careful when denying an RFA.
Be sure your denial is truthful. If you can admit an RFA
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because it is asking you to admit something you do not dis-
pute, then it is much safer to simply admit that RFA as true.

As previously mentioned, RFAs are often used to admit the
authenticity of documents. Using the written contract exam-
ple, the plaintiff may ask you to admit a written contract is
the authentic document that you signed. If the document is
authentic and correct, then you would likely admit that RFA
as being true—yes, that is the correct contract both parties
signed. If both parties admit to the authenticity of a docu-
ment, then it can easily be admitted as evidence during trial.
If you also want to use the contract for your case when you
go to trial, then admitting its authenticity also makes it easier
for you to admit the contract as evidence.

Obviously, there is a lot of legal strategy in responding to
RFAs. There are consequences for improper denials, there
are document authentication issues, there are times when
you can’t admit or deny a request. You need to spend time
with your lawyer working through these issues to be sure you
are ready to properly respond to RFAs when the time comes.

Supplemental Responses

After you have spent time going through all of the discov-
ery requests sent to you and paid your lawyer to prepare
your responses to discovery, the opposing party is probably
going to ask you to do it all again. This brings us to the topic
of supplemental responses.

Your initial response to discovery is usually going to be pre-
pared by your lawyer to protect you as much as possible.
That means the lawyer is going to include all manner of ob-
jections to many of the requests, and perhaps even refuse to
respond to any number of requests that are made to you.
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Your lawyer is not trying to break the rules or be difficult.
Let’s refer to the first set of responses as “conservative.” In
other words, why give all sorts of information and evidence
to the opposing party if you can get away with giving less?
There’s only one way to test out how much you can get away
with, and that’s by giving “conservative” responses. Your op-
ponent will probably give you conservative responses at first
too. The opposing party will call your responses “insuffi-
cient,” “bereft of facts,” and “an abuse of the discovery pro-
cess.” Let the games begin! The more you anticipate the
bumps in store for you and your case, the better you will be
at handling the rough spots.

This is how discovery works in our legal system. The plain-
tiff asks for information. The defendant provides some infor-
mation, but not everything that may be required. The
plaintiff demands supplemental responses. The same is true
if you begin with the defendant asking for information. The
name of the game seems to be: say little, and then say a little
bit more. This is not always the case. There certainly are
times when a party will properly, and fully, answer discovery.
But there are more times when a party will be asked to sup-
plement their initial discovery responses.

Supplemental responses are simply a second set of re-
sponses where a few of the objections are removed, more in-
formation is given, a few more documents are exchanged,
and maybe a response or two to an RFA is changed from
“deny” to “admit.”

It is typical that discovery responses will be supplemented
at least once, and sometimes two or three times before they
become final. If the parties disagree on a proper response,
and they refuse to supplement the responses, then a discov-
ery motion is required to seek court intervention to settle the
dispute.
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Discouvery Motions

Discovery motions, also referred to as motions to compel,
are a rather common occurrence in most lawsuits. They cer-
tainly are filed more often than the court would like, but we
digress. Let’s discuss your role in discovery motions.

Discovery motions come after discovery has been re-
sponded to, a party is not satisfied with the response for
some reason, the parties have “met and conferred” to work
out their dispute, and there is no compromise between the
parties (or attorneys). In other words, discovery motions are
the last step in the process to procure information from the

opposing party.

There are times when your lawyer will file a discovery mo-
tion against the other side, and times when other parties will
file a discovery motion against you. At this point, the issues
are usually legally based as to why the response is not suffi-
cient. There is rarely a time when you, as the client, have to
provide much input on the discovery motion. It is a lawyer
thing, and the lawyers need to fight it out.

Whenever any party receives verified responses to discov-
ery, they only have forty-five days in which to file a discovery
motion if they believe further responses are required. As al-
ready given, the forty-five-day deadline is extended by five
days if the discovery motion is served by mail, and two days if
served by overnight delivery.

Your only obligation at the discovery motion stage is to
foot the bill. Unfortunately, discovery motions take time to
prepare and/or respond to, and time means money. In the-
ory, the prevailing party to a discovery motion is supposed to
be paid for their attorneys’ fees by the losing party, but that
rarely occurs. Often the court will not order any attorneys’
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fees to be paid to you (or by you, if you lose the discovery
motion), or the court will award an amount that is much less
than what you actually paid your lawyer to prepare and re-
spond to the discovery motion.

Discovery motions are necessary evils in most lawsuits be-
cause there is no other way to force an opposing party to
properly respond to discovery. As a result, the discovery mo-
tion must be used when responses are insufficient.

Section 2- Brief

We are now leaving the world of written discovery where
you are asking written questions, seeking documents, and
asking for written responses. That’s all the subject of the
prior chapters. You should know by now that you never know
as much information as you’d like when preparing a lawsuit.
Obtaining evidence is chaotic, expensive, time-consuming,
and incomplete. But still, you must try your best. If you pre-
pare yourself for the chaos, particularly with the help of a
great law firm—think Albertson & Davidson, LLP—the pro-
cess is much easier to handle. Work hard, persist in your ef-
forts, obtain as much evidence as possible (or financially
feasible), and then proceed to the next phase of your lawsuit.

We now turn to depositions, the world of live testimony.
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Section 3

The Discovery Phase:
Depositions

tions. A deposition is the live questioning of a witness

under oath with a court reporter present. You will learn

how depositions work and your obligations for your
deposition.

The discovery phase continues with a focus on deposi-
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CHAPTER 9

Depositions

deposition is the live questioning of a witness under
Aoath with a court reporter present. Depositions are

typically scheduled once the written discovery is com-

plete or near completion although this is just custom

not dictated by the discovery rules. In fact, you can take a
deposition any time you like after your lawsuit has been filed.

For most depositions, your lawyer will sit down across from
the witness and ask them questions. It is the same as a direct
or cross-examination that occurs in court at time of trial. The
only difference being there is no judge present. The witness
has the right to have their lawyer present to state any legal
objection to the questions being asked. Expect to find more
on legal objections a little later.

Each party to the lawsuit also has the right to be present
during all depositions, along with the party’s lawyer. And
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finally, you will have a court reporter present to transcribe
the questions and answers, so they can be used throughout
the lawsuit and at time of trial for limited purposes. Some
depositions are also videotaped. In that event, the video op-
erator will also be present in the room during the deposition.

In California, each witness can only be questioned for
seven hours. You can ask for more time by filing a motion
with the court, or the parties can agree to more time volun-
tarily. But the seven-hour limitation is set by statute and
forms the basic timeframe for which a deposition can last.

Also, each witness is only required to sit for their deposi-
tion once. Even if that deposition lasts multiple days, it is still
considered part of a single deposition session. Once the dep-
osition ends, the witness cannot be questioned again at a
deposition, unless the court orders a second deposition
(which is rare). The only other time the witness will be com-
pelled to answer questions under oath during live question-
ing is at trial.

Given these constraints, it is important that you or your
lawyer spends sufficient time to properly prepare to take the
deposition before it occurs. You have limited time to ask
questions, and you usually are going to have only one shot at
taking the deposition. This is why depositions typically occur
after the written discovery is final because there could be
documents and other information you find during written
discovery that you can then use during questioning at deposi-
tion.

If you were to take a deposition, and then find a document
afterwards that you want to ask about, you would be out of
luck. Once the deposition ends, there can be no more ques-
tioning until time of trial.
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Further, the questions you want to ask must be prepared
as well. That’s not to say that every question must be written
down in advance, but certainly subject areas you want to ask
about should be outlined and prepared. In many instances a
lawyer will spend far more time preparing for a deposition
than the time itself spent at the deposition asking questions.
Our firm, Albertson & Davidson, LLP, has conducted thou-
sands of depositions over the years, so we know how to ask
proper deposition questions. But more than that, we have re-
fined our strategy when conducting a deposition. Feel free to
contact the authors if you have any questions, or need any
assistance, with your depositions. We have talked about how
experience counts in this book, and we can’t emphasize that
enough. It is called the “practice of law” for a reason: be-
cause you never really stop practicing, and hopefully improv-
ing, your skills.

Depositions can be taken of parties and third-party wit-
nesses. The only limitation is that the witness must be at
least eighteen years of age, mentally competent to provide
testimony, and have personal knowledge of the facts being
asked about at the deposition—or be an expert witness if be-
ing asked to give an expert opinion.

If you are a party to a lawsuit, you have the right, but not
the obligation, to attend any deposition occurring in your
case.

Unfortunately, most depositions do not play out like a tele-
vision show. You rarely have a “gotcha” moment or a damag-
ing admission by the witness. That isn’t really the purpose of
a deposition anyway. It would be nice if those things did oc-
cur at deposition, but they usually don’t.

The real reason for depositions is to preserve testimony
and give you an idea of how someone will testify come time
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of trial. Discovery is meant to eliminate, or at least minimize,
surprises at trial. If you know how someone will testify at trial
before they take the witness stand, it is a big advantage,
hence, the purpose of taking depositions.

By the way, don’t be surprised if a witness tells you one
thing before a deposition and then testifies differently while
under oath at deposition. That sort of thing happens all the
time. For some reason people have a tendency to change
their story, and dramatically reduce their assertions, when
under oath. Many people are surprised when a friendly wit-
ness tells them something favorable for their case, only to
hear that same person say something less glowing at deposi-
tion. It all comes with the territory.

During the deposition one lawyer at a time is allowed to
asked questions of the witness. The witness’ attorney is al-
lowed to make objections to the form of the question. In
other words, the attorney is not supposed to object to the
content of the question although that does happen. A proper
objection might be that the question is vague or compound.
For example, if a witness were asked, “When did you eat
lunch?” that question is vague if not given some context of
what day or time period you are referencing. “When did you
eat lunch yesterday?” would be a more appropriate (and less
vague) question.

Questions also cannot be compound. “Were you married
and were you divorced?” is a compound question. The an-
swer could be yes to one and no to the other. The question
would be more appropriate by simply stating each part sepa-
rately: “Were you married?” followed by “Were you di-
vorced?”

While the witness’ lawyer will state objections for the rec-
ord, there is no judge there to decide whether the objection
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is valid or not. As a result, the witness is still expected to an-
swer the question even after an objection is made. If ever the
deposition transcript is used in court, then the judge can rule
on the objection. You must state the objection during ques-
tions to preserve the objection for a judge to maybe rule on
at a later time. It is a bit strange, but that’s how it works. In
fact, you will see as we continue that most aspects of a depo-
sition are confusing and certainly chaotic. Be prepared to en-
counter these difficulties as part of your lawsuit.

Once the deposition is complete, the court reporter will
prepare a written transcript. You will have an opportunity to
review your own deposition testimony and the deposition
testimony of all other witnesses. The transcript can be used
to prepare for court filing, trial, and other depositions. Some-
times a deposition will bring to light other documentary evi-
dence that can be subpoenaed. Deposition testimony can be
useful in countless ways.

Generally, deposition testimony cannot be used at trial. In
our court system, the witness must testify in person at trial,
and all parties must have the right to cross-examine that wit-
ness in court. However, if a witness testifies differently at
trial than they did at their deposition, then that person’s dep-
osition testimony can be read into the record at trial in order
to prove that their testimony is inconsistent.

There are other limited exceptions to when deposition tes-
timony can be used at trial. For example, if a witness is una-
vailable come time of trial, then excerpts of the deposition
testimony can be read into the record at trial as well.

Finally, there are times when disputes arise as to what a
witness can or cannot testify to at deposition. Witnesses may
refuse to answer questions or be directed by their attorneys
not to answer questions. When that occurs, again, the parties
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must meet and confer in an attempt to resolve their differ-
ences. If an agreement is not reached, then a discovery mo-
tion (motion to compel) is required (see chapter 7). The party
demanding the answers would usually file a discovery motion
and seek a court order that the witness appear at deposition
again and answer the specific questions that were not an-
swered at the initial deposition.

Alternatively, if the witness’ lawyer feels the witness is be-
ing harassed in a way that is not appropriate under the dis-
covery rules, then they can suspend the deposition and file
their own discovery motion (called a motion for protective
order) seeking a court order that the witness need not an-
swer certain questions or need not have any further deposi-
tion testimony.

It all depends on the facts and circumstances of your mat-
ter. The point is that when depositions don’t go well, the par-
ties are back to the discovery motion option.

If you hire a lawyer, then you will not have any obligation
in preparing to take the deposition of a witness. Your lawyer
will do that for you. It never hurts to discuss the witness with
your lawyer. Also, you can expect that at some point in your
lawsuit, you will be deposed. That’s what the next chapter
discusses.
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CHAPTER 10

Depositions- Your
Obligations

t some point in your lawsuit, you will be deposed. In
Athat event—and you should expect it to happen—you

need to know some of the ground rules for giving tes-
timony at deposition. Some of the following issues are things

you must do, and others are suggestions to help you give
your best deposition testimony.

Preparing for Your Deposition

It all starts with the truth. Your deposition testimony will
be taken under oath, which means you promise to tell the
truth under penalty of perjury. You don’t need to be worried,
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the truth is easy for you to tell. Just stick to the facts you
know and you'll be fine.

If you are a party to a lawsuit, you will receive a notice of
taking deposition (or rather your lawyer will receive it). Your
lawyer should notify you of the date, time, and place for the
deposition. You will also want to schedule some time to meet
with your lawyer before the deposition takes place.

It pays to take some time with your lawyer to prepare for
your deposition. While every case is different, and every dep-
osition is different, here are six pointers to keep in mind, so
you can give your best deposition.

Pointer 1: Remember, You are Not Alone

Your attorneys will defend you at your deposition. By de-
fending, your attorneys will voice relevant objections to the
questions being asked of you when they deem it prudent to
do so. Your attorneys will also ensure that the opposing
counsel does not harass you or ask you questions that are
protected by any privileges—such as the attorney-client privi-
lege.

You should feel confident in knowing that you are not
alone at your deposition. And you are allowed to take breaks
throughout the deposition period. If you need a break, just
ask. Your attorney will be sure you have the breaks you need
to give your best evidence.

If you have a medical condition of any sort that makes it
difficult for you to give deposition testimony for long periods
of time, then breaks are even more important. Talk to your
lawyer about your medical needs, so they can be discussed
with the opposing attorneys and a compromise can be
reached to accommodate your medical needs. Alternatively,
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if the opposing attorneys refuse to accommodate your medi-
cal needs, then your lawyer can file a motion for protective
order and ask the court to order the attorneys to provide you
with your required accommodations.

Pointer 2: Do Not Volunteer Information

This is the seminal rule of having your deposition taken:
only answer the questions that are asked. Never volunteer
additional information. This is also one of the hardest rules to
follow because it’s the opposite of what we typically do in so-
cial conversations.

For example, if you are at a social gathering and someone
asks you, “Do you live around here?” you might answer, “No,
actually | live about thirty miles away, but | have only lived
there for five years because | was born and raised in Colo-
rado.” This is a fine response in a social setting because we
understand that it would be rude to force someone to ask us
twenty questions to obtain information. We want and expect
people to fill in the gaps for us, and we do the same for them.

But at deposition, if you are asked, “Do you live around
here?” the proper answer is “No,” and that’s it. The other in-
formation can be given if it is asked for, and ONLY if it is
asked for. Thus, the person conducting the deposition may
then ask, “Where do you live?” to which you would answer,
“About thirty miles away.” If the questioning continues with,
“How long have you lived there?” then you can respond, “For
five years.” At a deposition you give the information only as it
is asked even though it may not feel normal—because it’s
not normal. Few things about depositions relate to your nor-
mal life outside of this lawsuit. The better you are prepared
for this chaotic experience, the better you will perform.
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Almost every witness ever deposed in the history of law-
yer-kind has violated this rule. You will too. But try to stick
with the rule as best you can. You may even want to practice
with a friend or family member beforehand to train yourself
not to say anything more than is asked. If you find yourself
talking more than you should at your deposition, then just
stop. Your lawyer may even remind you to only answer the
question that is asked. You will get the hang of it eventually.

Pointer 3: In You Don’t Know, Say So

You are required to answer all relevant questions at your
deposition, unless your lawyer directs you not to answer a
question based on your right to privacy or privilege (such as
the attorney-client privilege). Your obligation is to state what
you know as you are sitting at your deposition. You are not
required to remember every fact asked of you. That would be
impossible. Therefore, there will be times during your deposi-
tion when you are asked a question to which you do not
know the answer. If that occurs, simply say you don’t know.
Saying, “I don’t know,” is a proper answer as long as it is
truthful. If you know the answer but say you don’t, that
would be a lie and improper in a deposition setting.

But the law also doesn’t expect you to know every little de-
tail and fact asked of you either. For example, if someone
asks me, “What did you have for breakfast on this day five
years ago?” my response is “l don’t know.” That is a truthful
answer because | honestly have no idea what | had for break-
fast five years ago.

After saying, “l don’t know,” the opposing attorney may
show you a document or other information in an attempt to
jog your memory. If this occurs, you should review the docu-
ment or information carefully, and then answer the question
as best you can.
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Pointer 4: You May Estimate, but Never Guess

There are times when you may not know an answer with
certainty, but the opposing attorney will ask you to estimate.
Making reasonable estimations is acceptable at a deposition,
but guessing is not. You should never guess at an answer at a
deposition. Either you know the answer, or you don’t (in
which case you say, “l don’t know”).

But you can provide a reasonable estimate. For example,
take the question, “On what exact date did you buy your last
car?” You may respond, “lI don’t know.” The follow-up ques-
tion might be, “Was it within the last five years?” to which
you could respond, “Yes.” Estimating the purchase of your
last car to be within the last five years is a reasonable estima-
tion and an acceptable answer.

In contrast, if you were asked, “When was the exact date
one of the authors of this book bought his last car?” you
would have no way of knowing or even estimating an answer
to that question (unless you were with one of us when we
were buying a car). That is the difference between a reasona-
ble estimation and a guess. An estimation has some connec-
tion to your personal knowledge of past events. Remember,
you should never guess. If you think you would be making a
guess, simply say so.

Pointer 5: Pause Before Each Answer

You’re not the only one performing at your deposition.
Your lawyer also has a role to play and a few objections to
make along the way. When the deposing attorney poses a
question, your lawyer may choose to voice an objection to
the form of that question. Your lawyer’s objection is
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supposed to be stated before you answer. And there may
even be times when your lawyer instructs you not to answer
a question, such as when the objection is based on attorney-
client privilege.

As a result, you should pause for several seconds before
answering each question. This slight pause will allow your
lawyer time to state an objection if they have one. Again,
pausing before answering is hard to do because it is not natu-
ral, but it is necessary and helpful. If you find pausing diffi-
cult, then try counting to two before answering the stated
question.

Pointer 6: Know Your Lawsuit

Before your deposition, be sure you understand the legal
claims you are making in court and why you are making those
claims. We don’t mean you should know the legalese of the
lawsuit. You are not a lawyer and will not be expected to
know legal issues (even if you are a lawyer sitting for a depo-
sition, you usually are not expected to testify on legal issues).
But you are a witness who knows the facts of your case, or
you should know the facts of your case.

For example, assume you entered into a written contract
with Bob where you were going to sell Bob your car and Bob
was going to pay you $250 per month. Bob pays for two
months and then stops paying. You sue Bob for breach of
contract and ask for the rest of the payment due to you. If
you are sitting for your deposition in the case against Bob,
and Bob’s attorney asks you, “Why did you bring this law-
suit?” you had better know. You might answer, “To obtain
the rest of the payments Bob owes me, of course!”

Unfortunately, there are times when people don’t seem to
know why they filed a lawsuit. That’s not a good sign. At a
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minimum, you need to know the story of your case. You
should know that story since you lived it. Even if you don’t
understand the law, you should understand the facts that
make up your story. If you were disinherited from your par-
ent’s estate, you should know the facts of your relationship
with your parent.

In other words, be sure you understand why you brought
your lawsuit and what are you looking to accomplish by filing
your lawsuit. This is a discussion you should have with your
lawyer prior to your deposition.

Don’t worry about your deposition. If you sit down, tell the
truth, and answer the question that is asked, you’ll do fine.
Some preparation with your lawyer will help you tremen-
dously, so be sure to schedule time to do that before your
deposition takes place.

Section 3 Brief

Depositions are one of the most effective methods to obtain
evidence and establish a witness’ testimony prior to trial. But
as with all other issues relating to your lawsuit, depositions are
strange at first blush. The procedures are confusing, and the
process is time-consuming. Now that you know something
about depositions, however, you should be better prepared
for the difficulties you will encounter during the deposition
phase of litigation.

Now that you have gathered some evidence, you will be ex-
pected to attend some form of settlement talks. That brings us
to the mediation/settlement phase.
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Section 4

The Mediation/Settlement
Phase

ods used in civil and probate matters are mandatory

settlement conferences and mediation. Section 4 dedi-

cates a chapter to each and explains how each works,
its benefits, and its downsides.

Two of the most common settlement conference meth-
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CHAPTER 11

Mandatory Settlement
Conferences

ther ask or order you to attend some form of settle-

ment conference. Sometimes, the parties will agree

voluntarily to attend in hopes of reaching a settle-
ment. It is estimated that around 97% of all civil cases (in-
cluding civil, trust, will, and probate matters) settle before
trial. There are many factors that lead parties to settle, but
one of the biggest factors is the use of mandatory settlement
conferences and mediation in lawsuits. This chapter discusses
the first and the following chapter discusses the latter.

ﬁ t some point throughout your lawsuit the court will ei-

MSC

Mandatory settlement conferences, as the name denotes,
are mandatory. A mandatory settlement conference is often
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referred to by lawyers and court personnel as an “MSC” for
short. Every court handles MSCs differently. In fact, courts
are constantly trying to improve the MSC process, so even
the same court may handle MSCs differently at different
times, or in the context of different lawsuits.

One aspect that is the same for all MSCs is that they are
meant to help facilitate a voluntary settlement between the
parties to a lawsuit. By voluntary, we mean that the resolu-
tion is not forced on any one party. You'll see later that the
same is true of mediations.

MSCs are conducted at the courthouse with court person-
nel. Sometimes you will meet with a judge, a lawyer who vol-
unteers their time to negotiate settlement conferences, or
some other person who will act as a neutral negotiator for
the parties.

Typically, the parties will meet with a judge. Not the judge
that is assigned to your case, but a different judge at the
courthouse. In many cases, the judge will ask the lawyers to
step into the judge’s chambers (office) to discuss the case.
The judge will then talk to each party’s lawyer separately to
determine what offer that party is willing to make to settle
the matter. The judge then relays that information to the
other party. The judge will go back and forth between the
lawyers exchanging each party’s offer to settle.

The process is similar when conducted by a non-judge. The
point is, someone will meet with the parties, or the parties’
attorneys, and discuss settlement offers.

Going back to our hypothetical breach of contract case
against Bob, if you were at an MSC, Bob’s lawyer may tell the
judge (or neutral negotiator, whoever that is) that Bob will
settle the case by making a payment to you of $250. If the
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contract stated you were entitled to ten more payments of
$250 for the car you sold Bob (thus Bob still owes you
$2,500), you may not be willing to accept $250 to settle the
case. But you may be willing to accept less than $2,500 be-
cause the case is costing you money by your having to pay at-
torneys’ fees and court costs. So you would reject Bob’s offer
and tell the judge you’ll settle for a payment from Bob of
$2,250. The judge would relay that offer to Bob’s lawyer and
then Bob would likely give you a counter offer. Bob then of-
fers you $500 to settle, which you reject, but then you could
offer $2,000. You get the idea, it’s a ping-pong game of of-
fers, going back and forth.

If Bob refuses to offer you more than $500 to settle your
case, and you refuse to accept an offer that low, then the
MSC will end and the lawsuit will continue.

At some point, the parties will either reach an agreement
and settle the case, or they will not reach an agreement, and
the judge will end the MSC and send the parties home.

MSC Upsides

The great thing about MSCs (and mediations too) is that
they do not affect the status of your lawsuit. In other words,
your lawsuit is still ongoing, and the MSC is just a brief stop-
ping point to discuss a possible settlement. If you reach an
agreement, then wonderful, your lawsuit is over. If you don’t
reach an agreement, then no harm done to you, you simply
continue with the lawsuit. You are not harmed by participat-
ing in an MSC, and you may have a chance to end the case.

Furthermore, MSCs are usually free to the parties partici-
pating in them. You still have to pay for your lawyers’ time to
prepare the written brief that is required prior to the MSC
and for the time to attend the MSC, but there is no charge
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for the court to conduct the MSC. That is a great benefit to
you.

Since MSCs are conducted at the courthouse, they usually
only last until 4:30 or 5:00 in the afternoon because the court
closes around that time. This means that MSCs tend to take
less time than other settlement methods, such as mediation.

It is fairly common that a court will order the parties to at-
tend an MSC, so whatever your view of them, you probably
will be required to attend the MSC.

MSC Downsides

The first downside is that MSCs require your physical pres-
ence in court. You must be at the MSC by order of the court,
in most cases. If you live a long way away from the court-
house where your lawsuit is pending, you will be expected to
travel to court for the MSC. That’s just the way things go in
lawsuits.

Moreover, MSCs tend to be less effective than a private
mediation because the court often has to conduct several
MSCs at the same time. In other words, the judge may be
talking to multiple parties from several lawsuits. You may just
be one of many lawsuits that have an MSC scheduled at that
time. So you may not receive the undivided attention of the
judge or neutral negotiator the way you would at a private
mediation.

Since MSCs end when the courthouse closes, they tend to
be shorter. This can be bad if negotiations are progressing,
but a deal is not yet reached come closing time. With a pri-
vate mediation, your mediator will usually stay as long as is
required to settle the case. Judges don’t have that luxury



92 ¢« KEITH A. DAVIDSON AND STEWART R. ALBERTSON

because the courtroom personnel have to leave at the end of
the day when the courthouse closes—no exceptions.

At Albertson & Davidson, LLP, we have successfully settled
many cases using the MSC process, but we have also failed to
settle many cases at MSC as well. You seg, it can be a mixed
bag in terms of the type of MSC process encountered and the
ability of that process to help the parties broker a successful
settlement. In our experience, private mediations tend to
work better—not always, but more often than not. If you
have any further questions about an upcoming conference
and mediation, please contact the authors or visit us online:
www.aldavlaw.com.

With that, let’s now discuss mediations and you can then
decide for yourself which process sounds more appealing to
you.
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CHAPTER 12

Mediation

ediation is an informal meeting between the par-
IVI ties and a neutral third party called a “mediator.”

The mediator is usually a retired judge or a practic-

ing lawyer with some expertise in the area of law at
issue in your case. Mediations usually last a full day. The
meeting usually takes place at either the mediator’s office or
a lawyer’s office. Sometimes parties will attend mediation
voluntarily, with each party agreeing to participate in hopes
of settling the case. However, mediation can also be ordered
by the court.

Here's the setup of mediations: parties are placed in sepa-
rate rooms, and the mediator moves back and forth between
the parties attempting to reach a compromise between the
parties. If the parties do not voluntarily come to an agree-
ment, then the mediation ends and the lawsuit continues in
court. In other words, mediation does not result in a forced
or involuntary result or ruling. The mediator is simply trying



94 ¢« KEITH A. DAVIDSON AND STEWART R. ALBERTSON

to come to a brokered agreement—not make any final or
binding decisions in your case.

Even if mediation is not “ordered” by the court, the court
often leans heavily on parties to attend at least one media-
tion before their trial date is set. In fact, some courts will only
give priority for trial setting to parties who have attended
mediation. Courts prefer that parties come to a voluntary
settlement rather than using precious judicial resources to
conduct a trial.

What Mediation is NOT

Mediation is NOT a forum for deciding your dispute. In
other words, the mediator will not make a decision or make
any suggestions to the court as to who should prevail. The
mediator is merely a neutral negotiator. The mediator’s job is
to help each party see the strengths of the opposing party’s
case and the weaknesses of their own case, and propose pos-
sible ways in which the matter could be settled before trial.

Mediation is also not a forum for justice. The mediator will
not decide who is right and who is wrong. Instead, the medi-
ator focuses on a financial solution, with the intent of reach-
ing a voluntary settlement between the parties. If a voluntary
settlement is not reached between the parties, then the me-
diation ends and the lawsuit continues as before.

Good Old Fashioned Horse Trading

We often tell clients that mediation is nothing more than
horse-trading. You offer to give someone something in return
for dropping the lawsuit. It’s just that simple. Stated another
way, mediation is like a pie: everyone needs a slice to settle
the case. The only question: how big of a slice must you give
away to get the rest of the pie for yourself?
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Many people (clients and lawyers alike) make the mistaken
assumption that mediation is a great time to argue about the
legal theories of the case. Based on our 3.5 decades of com-
bined experience, we disagree. Our firm, Albertson & Da-
vidson, LLP, has handled hundreds, maybe thousands, of
mediations, and we have learned that the best way to obtain
a great settlement is to focus on the task at hand—settling.
By the time you reach mediation, the lawyers likely already
have argued over the legal theories of the case quite exten-
sively. And the lawyers are not going to suddenly agree with
one another over the legal theories of the case.

Of course, it is still important to discuss some legal aspects
of the case with the mediator during mediation. But that is a
minor point compared to the primary purpose of mediation,
which is to reach a deal. If you spend all your time arguing
over why you are right and other party is wrong, then you
will waste valuable time and resources in mediation. The
other party will not agree with you, and the mediator is not
there to decide if you are right. Better to focus on how much
will it cost to end this lawsuit.

It’s not always about the money. Keep that in mind as well.
There are times when one party may want a non-monetary
item to settle the lawsuit. This happens more often in trust
and will disputes. For example, some family heirloom, family
photographs, or a piece of furniture. These items could be
something on which one party places a high value while the
other does not. This means one person can receive a “valua-
ble” (to them) item without the other party having to give up
much of value.

The point is to keep an open mind. There are times when a
creative solution will appear that allows everyone to walk
away with something and, thereby, allowing the lawsuit to
settle.
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What Occurs at Mediation

Every mediator handles the process differently. But typi-
cally, mediation is conducted at the mediator’s office. The
parties are placed in separate rooms, and the mediator takes
turns talking to each party by going from room to room.

The mediator will often start the day by talking to you
about how mediation works and sharing some of the media-
tor’s thoughts on the process. Some mediators will have the
attorneys and parties sit in one room while they go over the
mediation ground rules. Others will talk to each of the parties
separately.

A good mediator will listen to you or your lawyer recite the
facts of your case and make the relevant legal arguments.
The mediator, however, is not there to make a decision. Ra-
ther, the mediator will expect one of the sides to start the
process by making an offer to compromise the case. That ini-
tial offer will then be conveyed to the opposing party and a
counter-offer will usually be made. This process of negotia-
tion continues until either a settlement is reached or the me-
diation ends without settlement.

Many people describe this process as “shuttle diplomacy”
because the mediator shuttles from room to room. Usually,
before the mediator starts “shuttling,” they will want to
know something about you. A good mediator will ask you,
the client, a few questions about your case, how you came to
be in the lawsuit, and what your views of the case are up to
this point. This is an important discussion because it is your
chance to share your story with the mediator. The mediator
needs this information for several reasons.

First, you and the mediator need to develop a relationship
in a very short amount of time. You know going into
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mediation that the mediator is neutral, but you don’t trust
them right away. The mediator starts the process as a
stranger to you. Yes, they are a professional, but we don’t au-
tomatically trust professionals in this day and age. There was
a time when that might have been true, but not now. And
even if it were true now, the professional mediator still needs
to develop trust with you if a deal is going to be reached.

Second, you need a chance to voice your side of the story.
By talking with the mediator about your views of the facts,
the case, and your desired result, you have a chance to vent.
That’s important because up to this point in your lawsuit you
may feel that you have not had much of a chance to tell your
side of the story. You need to stick up for yourself, voice your
concerns, say what frustrates you about this case. Of course,
your lawyer will speak up for you too, but don’t be shy.
Now’s the time to get some of that story out to a neutral
third party.

Third, the mediator is going to use some of your story
when they are trying to convince the other party to settle.
That does not mean the mediator will disclose anything you
said in confidence (see the next section on mediation confi-
dentiality), but it does mean some information will be used.
And you want it to be used if the mediator can help you
reach a deal.

For example, maybe the other party, or the other lawyer,
does not know what happened to you, or what you have
done prior to the lawsuit. And maybe that information would
help the opposing party’s lawyer see that a deal needs to be
reached because the facts are not as good as they had
thought they were.

A good mediator knows how to build trust, how to be di-
rect, when to connect with you, and when to push you past
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resistance. Sometimes a mediator will tell you how bad your
case is, and you'll think, “Is the mediator on the other per-
son’s side?” No, the mediator is on the side of settlement.
Whatever bad things you hear about your case, the other
side is hearing equally bad things from the mediator.

Professional mediators take their jobs seriously. They often
are proud of the percentage of cases they have settled, and
they want to settle your case too. A good mediator will have
an idea of where the case should settle too. The mediator
will not tell you that, at least not right away, but they can
evaluate a case well and have probably seen a case just like
yours many times before.

For these reasons, private mediations are typically more
successful at reaching resolutions. The mediator is focused
on your case, and only your case. The mediator has a strong
desire to settle your case. And the mediator will stay with the
mediation as long as it takes to settle. For instance, we have
been at mediations that have lasted until well past midnight.
Sometimes it takes a while, but a good mediator will get the
job done.

That’s not to say that every case will settle. Some certainly
do not, but if a settlement is to be reached, a good mediator
will find it and guide the parties to resolution.

Confidentiality

Under California’s rules of evidence, anything said by a
party at mediation is strictly confidential. The mediator is un-
der a duty not to disclose anything you say to the other side
unless you specifically grant the mediator permission to do
so. Even if the mediator does disclose information to either
party, that information is still confidential as between the
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parties and cannot be used for any purpose in the case after-
ward.

For example, one party may admit to something during the
mediation process that is disclosed, with permission, to the
other side. If a settlement is not reached, that admission
could NOT be used for any purpose in the case, including
trial, because anything said in an attempt to compromise a
case is protected. And protected information cannot be used
as evidence. This rule is meant to encourage parties to initi-
ate settlement discussions in the hope of resolving the
case—and without the penalty of having something said in
furtherance of a settlement used against a party at a later
date.

There’s another aspect to confidentiality, and that is any-
thing said between you and your lawyer at mediation is also
confidential. Isn’t this always the case when speaking with
your lawyer? Yes, as between you and the outside world. An-
ything you discuss with your lawyer cannot be disclosed to
anyone else without your permission. But the mediation con-
fidentiality precludes even you from using conversations with
your attorney for any later malpractice lawsuit against your
attorney. This is different from any other attorney-client
communications.

If your lawyer gives you advice, and then that advice is
wrong, you may have a malpractice lawsuit against your law-
yer. You can use the conversation you had with your lawyer
as evidence in your malpractice lawsuit. But if you had a dis-
cussion with your lawyer at mediation, then you cannot use
that discussion in any later malpractice lawsuit. In other
words, the mediation privilege is so strong that even you
can’t use things said during the mediation to later sue your
lawyer.
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In fact, the California legislature will now require attorneys
to have their clients sign an acknowledgement prior to their
clients’ agreeing to attend mediation. The acknowledgement
required to be signed is as follows:

Mediation Disclosure Notification and Acknowledgment

To promote communication in mediation, California law generally
makes mediation a confidential process. California’s mediation confi-
dentiality laws are laid out in Sections 703.5 and 1115 to 1129, inclu-
sive, of the California Evidence Code. Those laws establish the
confidentiality of mediation and limit the disclosure, admissibility, and
a court’s consideration of communications, writings, and conduct in
connection with a mediation. In general, those laws mean the follow-
ing:

e All communications, negotiations, or settlement offers in the
course of a mediation must remain confidential.

e  Statements made and writings prepared in connection with a me-
diation are not admissible or subject to discovery or compelled
disclosure in noncriminal proceedings.

e A mediator’s report, opinion, recommendation, or finding about
what occurred in a mediation may not be submitted to or consid-
ered by a court or another adjudicative body.

A mediator cannot testify in any subsequent civil proceeding about any
communication or conduct occurring at, or in connection with, a medi-
ation.

This means that all communications between you and your attorney
made in preparation for a mediation, or during a mediation, are confi-
dential and cannot be disclosed or used (except in extremely limited
circumstances), even if you later decide to sue your attorney for mal-
practice because of something that happens during the mediation.

I, , understand that, unless all participants
agree otherwise, no oral or written communication made during a me-
diation, or in preparation for a mediation, including communications
between me and my attorney, can be used as evidence in any
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subsequent noncriminal legal action including an action against my at-
torney for malpractice or an ethical violation.

NOTE: This disclosure and signed acknowledgment does not limit your
attorney’s potential liability to you for professional malpractice, or pre-
vent you from (1) reporting any professional misconduct by your attor-
ney to the State Bar of California or (2) cooperating with any
disciplinary investigation or criminal prosecution of your attorney.

Dated:

Name of Client

Parties Must be Present

It is mandatory that you appear at mediation. The process
only works if each party is present during the entire media-
tion. That means you must travel to the place of the media-
tion on the scheduled date, so you can meaningfully
participate in the process. You'll be glad you did because it is
impossible to appreciate the mediation process without be-
ing present.

Occasionally, a party will be given an exception from ap-
pearing. Usually that party must be available by telephone in
the event an offer is made, or a possible resolution is
reached. But you should make every effort to attend your
mediation if possible.

How Long Does It Take? The Magic’s in the Process

Stewart Albertson has a saying about mediations: “Nothing
good happens until the sun goes down.” Simply put, media-
tions take time. Mediation is a process. It is nearly impossible
for parties to show up to a meeting and immediately agree
on a settlement. Negotiations just don’t work that way.
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Think about grass growing, paint drying, bread dough rising
with yeast ... it takes time. As we mentioned before, your
lawsuit is confusing and slow, and your mediation is no dif-
ferent. You can’t force grass to grow faster or bread to rise
faster, and you certainly can’t force mediation to end sooner.
Prepare yourself for a long day at mediation.

Most mediations will last from four to eight hours, or
longer, because it takes time to reach a resolution. In fact,
time is the secret ingredient of mediations. Why? That may
be beyond our expertise to answer. But from our observa-
tions it seems that people need time to lower their defenses
and see the way to an acceptable resolution. As the day goes
by people soften, they start to see the complexities of the
lawsuit, the costs, the emotional strain. After a full day of
mediation, a path to resolution often emerges.

In any event, your mediation will probably last much longer
than you thought it would. It comes with the territory.

Agreement is Reached...

If the parties are able to reach a compromise, then the
agreement is usually reduced to writing at the mediation by
the parties’ attorneys and then signed before anyone leaves.
In some cases, especially in trust and will lawsuits, the settle-
ment agreement will need to be approved by the court. If
that occurs, then the parties would still sign the agreement
before leaving, and then one of the parties would be respon-
sible for drafting a petition to the court seeking approval of
the settlement agreement.

The settlement agreement usually includes a full release of
all claims by all parties, meaning that the lawsuit is done
once and for all.
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The written settlement agreement is the most important
part of mediation because it will form the basis of the agree-
ment between the parties going forward. The settlement
agreement effectively replaces the lawsuit in terms of your
legal rights. And since everything said at mediation is confi-
dential, the written and signed settlement agreement is the
only permissible evidence of the settlement terms. You are
not allowed to tell the court what someone said at mediation
to try to prove what the agreement is, or what the agree-
ment should be in your view. All the mediation conversations
are confidential and cannot be used in court. Instead, the
written word becomes the sole basis of your agreement, and
your legal rights, after mediation.

For this purpose, it pays to take as much time as possible to
ensure the written agreement is clear. Keep in mind, you
never have enough time to review and revise the written
agreement at mediation. The agreement is usually drafted at
the end of the day, everyone is tired, everyone just wants to
go home. In a perfect world, the lawyers would take time the
next day drafting and revising the agreement, but the parties
must sign the agreement before leaving mediation because
most deals will fall through if not signed at the time of media-
tion. As a result, mediation agreements are not given the
time they fully need to be as clear as they could be. This is
the chaotic part of mediation, and you should know in ad-
vance that no written settlement agreement is perfect.

However, within the time constraints you have in media-
tion, the written settlement agreement should be reviewed
and revised as carefully as possible. Unfortunately, you can’t
think of every possible contingency that may arise when you
draft the written agreement. You must do your best and also
hope for the best. Most agreements work out as intended.
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Agreement is NOT Reached...

If an agreement is not reached at the mediation, then the
parties continue the lawsuit just as they did before going to
mediation. That means discovery (such as depositions and
written discovery) continues, and the case is prepared for
trial in court where the final determination will be made ei-
ther by a judge or jury, depending on the type of case you
have.

Due to mediation confidentiality, none of the information
you obtained during mediation can be used afterwards in
court. However, that does not stop you from obtaining the
same information from independent sources. For example, if
you were shown a bank statement during mediation in an at-
tempt to settle, you can’t use the information you saw from
that statement in court. But you can subpoena the bank and
obtain a copy of that same bank statement for yourself. The
information is out there somewhere, you just need to find it.

The exception would be statements from the opposing
party. If the opposing party made a statement favorable to you
or your case, you can’t use that statement against them after
mediation.

Change of Mind

There are times when parties wake up the morning after
reaching a settlement at mediation and have buyer’s re-
morse. They suddenly decide that the agreement was a bad
deal and want to get out of it and continue the lawsuit.

Do yourself a favor, if you ever change your mind about a
settlement after mediation, change your mind right back to
settlement ... and fast! In most cases, it’s just not possible to
get out of a written settlement agreement after mediation.
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Most agreements do not have a “get out of jail free” card.
The agreements are written, signed, and enforceable in
court. Also, many settlement agreements have an attorneys’
fees clause that requires you to pay the other party’s attor-
neys’ fees if you challenge the settlement agreement in court
and lose.

Further, courts favor settlements. If you go to court trying
to overturn a written settlement agreement, the court will
probably rule against you. The court wants you to settle.
Courts have too many cases on their dockets as it is and not
enough judges and court personnel to handle them all. As
such, the court has a strong incentive to favor settlement.

In other words, learn to love your settlement agreement
because, like it or not, you’re stuck with it.

There are a few very limited circumstances where a settle-
ment agreement may be overturned. And there are some
settlement agreements that have “out” clauses. But these sit-
uations are rare. Chances are, your settlement agreement is
here to stay.

On Costs

Mediations vary in cost depending on whom you use as a
mediator. Private attorneys who offer mediation services
usually are the lowest cost option at around $500 per hour,
with a four-hour minimum (that’s a minimum of $1,500 for
the mediation session). The parties usually split the cost of
the mediator equally. Whereas retired judges with a good
reputation for settling cases can cost between $8,000 to
$10,000 per day, with each party paying half of that amount
(assuming you have two parties to the lawsuit).
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There are times when the parties may agree to a different
payment allocation. For example, if three equal trust benefi-
ciaries are fighting over a trust estate, they may agree to
have the trust pay for the mediation, rather than each party
paying from their own pocket. The parties can vary the pay-
ment allocation any way they choose, if they can agree to it.
Otherwise, the mediation fees are borne equally by each

party.

The cost of the mediator is one of the big downsides of pri-
vate mediation. The result tends to be better than an MSC,
but it comes at a price. And that price can increase substan-
tially depending on whom you use as a mediator. Whether
the costs are worth it or not depends on the value of your
case. If you are suing over millions, then maybe a fee of
$10,000 is no big deal. If, however, you are suing over
$50,000, then a $10,000 fee is hard to justify. You need to
match the mediator to the case. That means considering the
price and complexity of the issues involved in your lawsuit.
The simpler, less expensive cases can use a less expensive
mediator.

Finally, some California counties have low-cost mediation
options that offer different types of mediation services at dif-
fering rate schedules depending on the type of case and
whether it is a court referral. In these types of mediations,
you typically do not have a choice of mediator, but the costs
can be substantially lower. In some cases, you may be given
two to three hours for free. It pays to check out the settle-
ment options offered by your local court. They are often
changing available options and trying new ideas, so see what
you can find. This is especially important for smaller cases
where the costs of mediation have to be more seriously con-
sidered.
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In addition to the cost of the mediator, there are the attor-
neys’ fees in preparing the mediation brief (which gives the
mediator an understanding of your side of the case) and at-
torneys’ fees for attending the mediation. These are neces-
sary costs for any mediation, regardless of how expensive the
mediator is.

Mediations- How Many?

Most cases will only have one mediation because a major-
ity of cases settle at the first mediation. For those cases that
do not settle, parties are able to attend additional mediations
if they are willing to incur the additional cost and expense of
doing so—although most cases do not have more than one
mediation session. There is no limit to the number of media-
tions you can have in a single case, so you can do dozens of
mediations if you so desire (believe us, no one should desire
that!).

At times, cases can even settle after an unsuccessful medi-
ation on the same, or similar, terms and conditions that were
worked out at the mediation session. Many mediators will
check in with the parties after mediation to determine if a
settlement can be reached. As mentioned before, mediators
take their settlement percentages seriously. If the mediator
believes they can settle a case even after mediation, they will
do so in many cases. Alternatively, we have had cases where
one party reaches out to the mediator after an unsuccessful
mediation and asks the mediator to convey an offer to the
opposing party. Anything can happen, so keep your eyes and
ears open for possible settlement discussions as your case
progresses. Flexibility is key to resolving your case during the
settlement phase. If a good offer presents itself to you, take
it.



108 « KEITH A. DAVIDSON AND STEWART R. ALBERTSON

Mediation and Arbitration: The Difference

Do not confuse arbitration with mediation. They are two
different procedures. Mediation is an informal meeting of the
parties with a neutral mediator who tries to reach a volun-
tary compromise.

Arbitration is like a mini-trial where an arbitrator makes a
binding decision in your case. In other words, arbitration re-
places your right to a trial in court with either a judge or jury
(not all lawsuits are entitled to juries—such as probate, trust,
and will cases).

Arbitrators are allowed to make decisions without the rules
of evidence, they oftentimes limit the amount of discovery
that can be done (thereby impeding your ability to obtain evi-
dence), and their decisions cannot be appealed in court. As a
result, we do not favor arbitrations. But there are times when
arbitrations are required. If that is the case in your matter,
your lawyer will inform you of this.

Unlike mediation, which is an informal settlement discus-
sion that takes place with a neutral third party, an arbitration
is a more formal procedure to resolve a case. Arbitration is
like a mini-trial that uses some, but not all, of the rules of evi-
dence typically used in court. An arbitration is presided over
by anywhere from one to three arbitrators (usually lawyers
or retired judges) who hear evidence on the case and then
make a forced decision. In a majority of cases, an arbitrator’s
decision is binding and must be followed by the parties. This
is a forced decision of the case rather than a voluntary com-
promise between the parties. There can be non-binding arbi-
tration, where the arbitrator’s decision is subject to review
by the court, but that is a less common procedure.
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Some of the more common contracts that include arbitra-
tion provisions are business contracts, standard residential
real estate contracts (including listing agreements), title in-
surance policies, and other types of insurance policies, health
insurance policies, and some employment agreements. In
these instances, the arbitration process is the only method by
which a dispute can be decided, and any lawsuit filed in court
is subject to removal to arbitration upon motion filed by any
one of the parties.

Section 4 Brief

Your case will settle before trial. With 97% of civil cases
settling before trial, you have little chance of resolving your
case any other way. Once you pay your attorneys’ fees and
costs for a few months, not to mention enduring emotional
turmoil, you will desire a settlement. And that’s fine because
you can achieve great results in settlement if you approach
them properly. By being flexible, persistent, and resilient, you
can prepare yourself to successfully navigate the media-
tion/settlement phase of your case.

For those cases that do not settle, we now visit some pre-
trial issues you should be aware of.
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Section 5

Other Pretrial Concerns

the trial phase. Those are (1) termination motions,
namely summary judgment and summary adjudication,
and (2) expert witnesses. Section 5 covers both.

There are two more considerations before we move to
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CHAPTER 13

Terminating Motions

ouldn’t it be great to win your case without having
Wto spend money for a full-blown trial in front of a

jury or judge? That’s where terminating motions

come into play. Terminating motions refer to cer-
tain motions that allow the court to make a final decision on
your case without the need for a trial. The two terminating
motions we focus on in this chapter are summary judgments
and summary adjudications.

In some cases, one of the parties may believe that they are
entitled to a decision in their favor before trial because there
is not enough evidence to decide against them. The proce-
dure used to ask the court to decide in a party’s favor before
trial is called a “summary judgment” if it’s for a decision that
ends the entire case, or a “summary adjudication” if it's for a
decision that ends only part of a case. The reason these mo-
tions are referred to as “summary” is that they take place
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before trial, and if you win the motion, will obviate the need
for atrial.

A summary judgment, referred to as “MSJ,” which stands
for “motion for summary judgment,” and a summary adjudi-
cation, or “MSA,” which stands for “motion for summary ad-
judication,” are generally not favored by the court.
Remember, our legal system is based on due process of law.
And due process requires that each party be given an equal
and fair chance to present admissible evidence at trial. Decid-
ing the case, or some part of the case, without a trial is un-
fair, except in limited circumstances. As such, MSJs and MSAs
are rarely granted by the court.

When Would a Court Grant it?

MSJs and MSAs are used in cases where the evidence, even
if viewed in a light most favorable to the other party, is not
sufficient to support the result requested. In the legal world
we say there must be no triable issue of fact in order for the
court to grant an MSJ or MSA. But what does “triable issue of
fact” mean?

Think of the jury’s role in a trial. The jury is empowered to
hear the evidence and decide the truth. The jury decides
which facts are true and which facts are false. Based on the
jury’s view of the facts, the jury then decides who wins and
who loses. The same is true for a bench trial where a judge
decides the facts, instead of a jury. Either way, there is a trier
of facts—a person or persons who are entitled to decide the
truth versus the falsities.

But what if there are no facts for which truth or falsity
need be determined? For example, in our hypothetical con-
tract dispute with Bob, if Bob admits there is a written con-
tract and has no defense to why it should not be enforced,
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then there are no facts to decide. We have the contract, we
know the terms, we know what Bob paid so far and what Bob
did not pay, and there are no other facts required to rule on
the case. If Bob is not contesting these facts, then Bob really
has nothing to say come time of trial as to why the contract
should not be enforced. As a result, the court can simply
grant your MSJ, rule that the contract is binding and enforce-
able, and issue a judgment against Bob for the remaining
contract payments.

If, however, Bob’s defense is that you breached the con-
tract first by taking his car back from him, which you deny do-
ing, then we have some facts that need deciding. Is Bob
telling the truth or are you? Only a jury can decide that ques-
tion.

When facts need to be decided in order to make a legal rul-
ing on a case, then a trial must happen. But when the facts
are not disputed, or one side has no facts to support their
claims or defenses, then a trial is simply not necessary. The
law can be applied, and the jury can be saved for another
case.

Bringing an MSJ or MSA is hard work. Both types of mo-
tions require compliance with a technical procedure. And the
motions take time to draft and also require various support-
ing documents. It is never an easy undertaking to bring an
MSJ or MSA, but it may be worthwhile depending on the type
of case you have. Remember that courts do not favor these
types of motions, so you must provide overwhelming argu-
ments and information to ensure you have a chance of win-
ning.

While such motions are not routinely granted, they must
be taken seriously because losing an MSJ or MSA would
mean the end of a case before trial. You want to be sure the
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court understands why you are entitled to a trial on the mer-
its of the case. And you certainly do not want to lose the case
before trial if you can avoid doing so. Filing or opposing an
MSJ adds additional time and expense to any lawsuit.

If you case survives a terminating motion, then you need to
start preparing for trial. In most cases, that means it’s time to
bring in the experts.
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CHAPTER 14

Expert Witnesses

not hired an expert witness before, then you are in for

a treat. Experts are a necessary part of many lawsuits,

but they don’t come cheaply. Qualified experts can cost
tens of thousands, or hundreds of thousands, of dollars. In
most cases, the expert is worth every penny. But be fore-
warned, hiring and using expert witnesses will be a consider-
able expense in your lawsuit.

The wonderful world of expert witnesses ... If you have

Why do you need experts? Experts help in many ways. Ex-
perts allow you to present to the judge or jury opinions, cir-
cumstances, recreations, medical diagnoses, and other
critical case information that normal (non-expert) witnesses
cannot.

Normal witnesses, referred to as “fact witnesses” or “per-
cipient witnesses,” are only allowed to testify about infor-
mation for which they have personal knowledge. For
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example, if | were standing on a street corner, | saw a red
light, and then | saw a car speed through the red light and hit
another car, | could testify to those facts because | witnessed
them myself.

Suppose now that | was not standing on that street corner,
and no one saw the car accident. Instead, you want to recre-
ate the accident using the skid marks on the road, the dam-
age caused to the car, and all the other information that
would seem to indicate what had occurred. Well, you can’t
testify to all that because you probably don’t have the expert
knowledge to give that opinion. And no one actually saw the
crash happening in real time—so there are no fact witnesses
to recreate the accident. What you need is an accident re-
construction expert, someone who has the proper education
and experience to piece together the information obtained
after the crash and, thereby, recreate the accident. This is an
expert opinion.

The only way to introduce evidence of the crash recreation
is through the testimony of an expert witness. The same is
true for things like medical diagnoses. A medical expert can
read medical files, take all the medical information contained
in those files, and then give an expert opinion on the diagno-
sis of the patient. This expert opinion is allowed even though
the expert did not personally observe the facts contained in
the medical records.

Some experts focus on financial information. For example,
forensic accountants are often needed to trace assets in
fraud lawsuits. At Albertson & Davidson, LLP, we have han-
dled many trust or will cases where a trustee or executor
mishandled or embezzled money. A forensic accountant can
review the financial records, trace the money, and help build
a case for what occurred with the finances.
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Experts are allowed to review all relevant documentation
and other information, and then create an expert opinion
based on that information. During trial, the expert will then
testify to their expert opinion.

Anytime you have an expert witness, you can bet the other
side will have a similar expert. Your expert will say one thing,
and the opposing expert will say the opposite. This is what
we call the battle of the experts. For example, in a lack of ca-
pacity case where you are trying to overturn a trust or will,
your expert will say the decedent, meaning the deceased
person, lacked capacity to create the document. The oppos-
ing party’s expert will say the decedent had capacity to cre-
ate the document. Who wins? That’s up to the judge or jury
to decide.

The interesting thing about experts is that the jury (or the
judge if you have a bench trial) can choose to believe the ex-
pert, reject the expert, or anything in between. Just because
the witness is an expert does not mean the jury must believe
their testimony. Ultimately, the jury will decide which expert
to believe, or they may choose to ignore them all. This is an-
other chaotic, and confusing, aspect of your lawsuit. The bet-
ter you understand the possible outcomes of hiring an
expert, the better you can handle the unexpected.

That may be the irony of experts, you can use them, you
will pay them, but they may never be believed by the jury.
Unfortunately, experts are still a necessary part of your law-
suit. Why?

First, there is some information a jury will never hear with-
out the testimony of an expert witness. For example, in the
case of medical records there are many diagnoses in the rec-
ords that cannot be introduced at trial because they are
hearsay (we’'ll talk about hearsay more in chapter 15). But an
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expert can read those hearsay medical records, form their
own opinion, and then testify to that opinion in court. The
expert is not allowed to read or repeat the information from
the medical records verbatim, but the expert can state their
opinion. For example, if a patient is diagnosed with dementia
a year ago, the expert can testify that in their opinion the pa-
tient was suffering from dementia and, thereby, did not have
legal capacity to create a will. That’s a valuable advantage for
any lawsuit.

Second, a good expert is believable, will be believed and
accepted by the jury, and will, therefore, be valuable to your
case. You cannot underestimate the value of a good expert
witness who connects with the jury, provides believable opin-
ions, and provides helpful information about the case. At Al-
bertson & Davidson, LLP, we have hired more expert
witnesses than we can count. Our experience helps us deter-
mine the great experts (who are likely to be believed come
time of trial) from the not-so-great experts. That guidance
can be crucial if you wish to increase the success of your
case.

Third, you have no other option. If you want to present evi-
dence of something complex, such as an accident recreation,
you have no choice but to use an expert. The same is true for
medical diagnoses, forensic accounting, engineering issues,
the list goes on and on. There are many complex things in
this world that are issues in lawsuits; thus, experts are
needed.
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Section 5 Brief

There are many more pretrial considerations than can be in-
cluded in this book, but terminating motions and experts are
the most important aspects of your lawsuit prior to trial.

Next, it’s time for the main event: trial.
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Section 6
The Trial Phase

his is the big show. Not many cases make it to trial be-
Tcause they settle beforehand. And some cases will set-

tle in the middle of trial. But for those cases that can

only be resolved by trial, the time has come to produce
your evidence. This final section covers the ins and outs of
trials and appeals. For readers involved in trust or will con-
tests, there’s a chapter dedicated to the no-contest clause.
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CHAPTER 15

Trial Time

sented to the court and a decision is made by the judge

or jury. In probate matters, which is just about anything

filed in probate court including trust matters, a judge
will decide your case. In civil matters, either party may re-
quest a jury trial. If neither party request a jury trial, or if
both parties agree, then a judge will hear and decide the
case.

Trial is the point in the process where evidence is pre-

Trials are usually longer than you think they will be or
should be. And the trial process can take time to begin be-
cause of certain actions the parties take with things like pre-
trial motions. Let’s go over some trial basics and then discuss
the most important aspects of trial.
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What a Trial Is

A trial is meant to be an orderly process where each side is
given a fair chance to fully present evidence to the court. Ei-
ther a judge or jury will hear testimony and then make a deci-
sion on who is right and who is wrong.

Judges have wide discretion on how a trial proceeds. And
every judge is different in terms of the process they want to
use, the expectations they have of the lawyers and parties,
and the amount of time they will allow for each side to make
their case. Judges have the right to set the ground rules in
their own courtroom for every aspect of the trial process.
That does not mean the judge can change the law or take
away your right to a jury, but when it comes to the proce-
dures and process to be used for trial, the judge is king.

What a Trial Isn’t

Trial is not a time for everyone to say everything they think
about the case. In other words, the testimony and docu-
ments you are allowed to use at trial are limited. The rules of
evidence place rules on the information that is used versus
the information that is not used. If your information (docu-
ments and witnesses) doesn’t conform to the rules of evi-
dence, then it cannot be used at trial. Expect to find a section
in this chapter dedicated to evidence.

Trial also is not a process where the judge will do any inde-
pendent research into the facts of your case. The judge or
jury is only there to make a decision on the facts they are
provided by the parties, not to conduct an independent in-
vestigation. In fact, it is improper for the jury to look up infor-
mation independently during trial.
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And finally, trial is not meant to reach an entirely fair result
in every case. There are times when the law is unfair. The law
is not unfair by design, but the law can be unfair by applica-
tion. For example, let’s say you were hurt in an accident, and
you had the right to sue a big company to pay for your dam-
ages, but you failed to file your lawsuit until one day after the
statute of limitations deadline, and, therefore, you cannot re-
cover anything. We, as people, can probably agree that is un-
fair. A person was hurt, the law allows them to be paid
damages for their harms and losses, and yet that person re-
ceives nothing. But the law set a deadline by which a lawsuit
must be filed; since that deadline was violated, the results
are legal, but unfair.

This is just one example of an unfair result. There could be
any number of scenarios where a decision made by a jury or
judge is legal, but unfair. We hope that in most cases the
judgment is both fair and legal, but the judge or jury does not
always have the ability to create a fair result because they
are required to follow the law too.

The point here is to be prepared for an unfair outcome.
Trial is chaotic and unpredictable—failure is always an option
at trial. If your lawsuit is a lesson in flexibility, persistence,
and resilience, then your trial is the final exam. Even in cases
where the judge or jury wants to fashion a fair result, they
may not be able to do so because of the legal constraints un-
der which they operate. Keep that in mind as you are heading
into trial.

Pretrial Motions

Before the trial can really begin, the parties often must
deal with various pretrial motions. The most common exam-
ple of a pretrial motion is the motion in limine. Limine is Latin
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for “at the threshold,” referring to a motion before trial be-
gins. Motions in limine are brought to prevent certain evi-
dence from being seen or heard by the jury.

Normally, a party is allowed to ask any questions they like
of a witness. The opposing party can voice an objection at
the time of questioning, and the judge will either sustain or
overrule the objection. But there are times when even asking
a question could be problematic even if the judge sustains an
objection to the question.

For example, if we were to ask a witness, “When did you
first start selling cocaine for a living?” the other side may
have a legitimate objection to that question. Maybe the
guestion is not relevant to the lawsuit because we are suing
for breach of a real estate contract that has nothing to do
with selling cocaine (or any other drugs for that matter). The
judge will likely sustain the objection and prevent us from re-
ceiving an answer to that question. But you can bet that the
question will attract the attention of the jury, even if the
judge says the question cannot be answered. To prevent the
jury from hearing this question, the opposing party would
bring a motion in limine asking the judge to order us not to
ask the question in the first place.

“You can’t un-ring the bell” is a common saying for motions
in limine. Once we ask a witness about their cocaine-selling
past, the jury can’t un-hear that question. It naturally will
taint that witness and cause the jury to believe the witness is
not to be trusted. The judge can sustain the objection and
prevent the witness from answering the question, but the
damage is already done.

Motions in limine must be brought before trial begins.
Some courts require the motions to be filed a few weeks be-
fore trial, and others will receive the motions on the first day
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the parties meet to start the trial process. How do you know
what an opposing attorney will ask at trial? Depositions, of
course. In fact, that is one of the primary reasons to take
depositions: so you have advance notice of problematic
questions and answers.

In many cases, both parties will bring a number of motions
in limine, some of which are granted while others are not.
Every judge has a different view on the proper use of motions
in limine, but they generally should only be used to prevent
damage that cannot be repaired once the jury hears bad infor-
mation.

Case In Chief

Since each side is given a fair chance to present evidence at
trial, each side has their own case to present. But you can’t
present both sides of a case at the same time. So one party
goes first, and then the other party goes second.

Usually the plaintiff or petitioner goes first—whoever has
the burden of proof is first up. And each side has a “case in
chief,” meaning their presentation of the case. If you are first
up, then you present your case in chief—meaning your list of
witnesses and documents that you want the judge or jury to
consider. During your case in chief, the other side can cross-
examine your witnesses, but they cannot call their own wit-
nesses yet. That will come later when they put on their case
in chief.

This system provides an orderly presentation of witnesses
and documents. The first side is allowed to bring all witnesses
and documents it wants to present to the court, and the op-
posing side cross-examines, but does not call additional wit-
nesses and does not introduce additional documents. Once
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the first side is done, then the second party is allowed to call
their list of witnesses and documents, while the first party
does the cross-examination.

There are times when witness or document may be taken
out of order for timing reasons. The court has the power to
do so when necessary or when requested and agreed to by
the parties. You may hear an attorney say they have no ques-
tions for a particular witness, but they reserve the right to re-
call the witness to the stand during their case in chief. Or the
judge may ask if a witness can be excused, and an attorney
will say no because the witness is needed for their case in
chief. Since each side has the right to put on their own case,
in their own way, any witness can be recalled at a later time,
provided that they are not first excused as a witness. Once
the judge excuses the witness, then the witness is no longer
under an obligation to appear and give testimony. So your
lawyer should be careful when agreeing to excuse a witness.

Jury Selection

There are entire books written about jury selection. This is
not one of them. The only point we would like to make about
jury selection is that it is more art than science. There are big
companies that hire expensive jury consultants to pick the
perfect jury. And every trial lawyer seems to have their own
approach on how to properly pick a good jury.

For you, the party to the lawsuit, it is important to know
that jury instruction can take a long time. The process starts
with the judge asking some standard questions of the jurors
to determine if anyone has a conflict of interest that would
preclude them from serving on the jury. For example, if
someone is a friend or relative of one of the parties, then
that person would be excluded from serving.
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The parties will each be given a set amount of time by the
judge to question the jury. This is called voire dire. The pur-
pose of voire dire is to give each attorney a chance to probe
the potential jurors to ensure they will be fair and follow the
law. If a juror expresses a view to be not fair, or refuses to
follow the law, then that juror will not serve on the jury. The
judge will excuse the juror “for cause,” meaning they do not
meet the requirements for service on that jury.

Each side is also given preemptory challenges, meaning
they can ask the court to excuse any juror for any reason, or
no reason, at all.

Once the jury answers the judge’s questions and each of
the parties’ questions, and all the “for cause” and “preemp-
tory” challenges are finished, the jury is seated. The jury usu-
ally consists of twelve people, plus two alternates.

For civil cases the jury does not have to return a unani-
mous result. The jury only needs nine out of the twelve to
agree on the outcome of the case. That is different from the
standard in criminal cases where all twelve jurors must agree
on the decision.

Opening Statement

After the jury is seated, each party is then given a chance
to present an opening statement. Opening statements are ra-
ther odd in that you, or your lawyer if you have one, are not
supposed to present any arguments. You are only supposed
to lay out what the evidence will show in the upcoming trial.
Why no argument? Mainly because that is the purpose of
closing argument. After all the testimony and evidence is
heard by the court, then the parties are allowed to argue to
the jury what the evidence establishes. Sound confusing? It
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is, but bear this in mind and you will better understand why
the opening statement is not exactly what you were hoping
for.

This is an aged-old rule and many judges will allow some
argument to creep into opening arguments, but not much.
What you should know is that the rules limit what you or
your lawyer can say during opening statements; whereas, the
rules are far more liberal on what can be said and argued
during closing statements.

Evidence

Evidence must set foundation (authenticate), not be hear-
say or fall within a hearsay exception, and be relevant to the
issues at trial.

The number one goal of the evidence code is to ensure the
use of credible information during trial. The cornerstone of
evidence is authentication. If you are going to use a bank
statement as evidence, for example, the court must ensure
that document is really a bank statement created by the
bank. Obviously, we don’t want people creating false docu-
ments. The evidence code provides a procedure for authenti-
cating documents.

The rules contained under the evidence code are also
meant to promote fairness and prevent undue prejudice
against a party. What does all that mean? All evidence is prej-
udicial against one party or the other. When a witness testi-
fies that they saw someone run a red light, that testimony is
prejudicial to the person who ran the red light. But if that evi-
dence is relevant to the case, then it is allowed to be used at
trial.
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If, however, a witness wants to testify that they saw the
defendant run a red light five years ago, and so it must stand
to reason that the defendant ran a red light last year when
the accident related to the lawsuit occurred, that would not
be allowed at trial. The fact that someone ran a red light
once five years ago is not relevant to the current accident
lawsuit, and is not allowed to show a pattern of running red
lights, and such testimony would be unfairly prejudicial to the
defendant. In other words, we want evidence that is relevant
and fair to be used in the current lawsuit, but not evidence
that is too far removed from the issues involved in the cur-
rent lawsuit.

Another example is past criminal actions. If you are suing
someone for breach of trust, you probably will not be able to
use their past criminal conviction for a DUl against them. In
most cases, it would be unfairly prejudicial to suggest that
someone should lose a contract case just because they have
a past conviction for a DUI. That can change, however, if the
DUl issued is directly relevant to the current lawsuit. For ex-
ample, if a truck driver is hired by a company, and the driver
lied on their application about having a past DUI, then evi-
dence of the past DUI conviction would be relevant to the
lawsuit.

The evidence code is meant to limit the information that
can be used at trial in an effort to ensure a more fair, and
hopefully accurate, evidentiary record. Since only admissible
evidence can be considered by the jury or judge, it is im-
portant to have a fair playing field for allowing evidence into
trial. We wouldn’t want a system where trials were decided
based on smear campaigns rather than credible facts and wit-
nesses demonstrating relevant information. This isn’t politics
after all—the court system has standards!
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Hearsay

Hearsay is part of the evidence code, but we want to dis-
cuss it separately because it can be a confusing topic—both
for lawyers and laypersons. Hearsay is an evidentiary rule
that you have probably heard before, but you may not know,
or understand, what the term means. In short, hearsay refers
to anything said or written outside of court. In legal terms,
we call anything said or written outside of court as an “out-
of-court statement.” For example, if | tell you a stoplight was
red when a car ran through it, that is an out-of-court state-
ment. When a party attempts to use an out-of-court state-
ment or writing at trial, the other side will object based on
hearsay (out-of-court statements cannot be used to prove a
fact in court).

The reason the law disfavors hearsay testimony is our sys-
tem is based on due process. And due process requires fair-
ness, which includes giving each party an equal opportunity
to examine, and cross-examine, every witness. You are sup-
posed to be given a fair chance to question your accusers in
court before a judge and jury. Hearsay takes away that right.
Let’s look at an example to better demonstrate hearsay.

Let’s say Bob was standing on a street corner and saw Tom
drive through an intersection, running a red light. Bob saw
the light, saw the car run the red light, and then saw the re-
sulting accident. After the accident occurred, Ida walked out
of a store (having seen nothing of the accident) and asked
Bob, “What happened here?” Bob explained that Tom ran
the red light and caused and accident.

At trial the plaintiff would want Bob to testify to what Bob
saw to help prove that Tom was negligent and should be held
accountable for the damages incurred. But the plaintiff can’t
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find Bob anywhere. So, instead, the plaintiff asks Ida to come
to court and testify to what Bob told her about the accident.
Ida agrees to do so and is called to the witness stand. The
plaintiff’s lawyer asks Ida, “What did Bob tell you about the
accident?” The defendant objects based on hearsay. Will the
court agree?

Yes. This is a classic example of hearsay evidence. Ida can-
not testify to what Bob told her about the accident because
that was an out-of-court statement. In other words, the
plaintiff has the wrong witness on the stand. Ida cannot be
cross-examined by the defendant about where Ida was
standing, what Ida saw, the color of the car Ida saw, and
whether Ida was sure it was really Tom. Ida doesn’t know any
of this because Ida didn’t witness the accident. Bob could an-
swer those questions because he was the one who witnessed
the whole thing.

That essentially is hearsay. If you are asking a witness what
someone other than the witness said, then you probably are
asking about hearsay information. The same is true for docu-
ments, as all documents are statements made by someone,
somewhere, outside of court.

Yet documents and many other hearsay statements are
used in trials every day, how is that possible? That brings us
to the more than twenty-two exceptions to the hearsay rule.
Confusion is abundant when it comes to hearsay and its ex-
ceptions. Your job, or your lawyer’s job, is to figure out which
hearsay exception applies to each piece of evidence you
want to use. Experience counts when wading through these
issues.

For example, bank statements are hearsay because they
are prepared by the bank outside of court. Yet, one of the
biggest exceptions to the hearsay rule is for business records.
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If you have the custodian of records declare under penalty of
perjury that the documents are authentic and that they were
prepared in the ordinary course of business, then you can use
those records in court. You have to follow the rules on how
to introduce that type of evidence, but the point being the
evidence can be used—there is a way.

What you really need to know about evidence is that you
must follow the rules. Not everything you think relevant can,
or will, be used at trial. But if you prepare properly and fol-
low the evidence code, you can have a substantial amount of
your evidence used at trial.

Direct and Cross-Exam

There is a lot more that goes into trials than just the wit-
nesses and documents. Each of the parties’ attorneys has a
fair chance to examine and cross-examine witnesses. This is a
big part of trial and the one part that most people can iden-
tify by watching movies or television (with such lines as “You
can’t handle the truth!”).

Most witness examinations are routine and rather boring.
Rarely is the time when a witness gives a shocking answer or
suddenly admits the truth due to the cunning questions of
the lawyers. Every lawyer would like to think that they can
achieve the perfect testimony from a witness by asking the
right questions, in the right sequence. That’s not typically the
case.

What do you need to know about witness examination?
First, it's not so easy. It can be much more difficult to conduct
a direct exam and cross-exam than you think. As with every-
thing at trial, there are rules you must follow when conduct-
ing witness examination.
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For instance, on direct examination of a witness you are
not allowed to ask leading questions. Leading questions are
those that suggest the answer and typically only require a yes
or no answer. “Isn’t it true that you own a green Cadillac?” is
a leading question. Whereas asking, “What type of car do you
own?” is not a leading question because the answer is not
contained in the question itself.

Prohibiting leading questions on direct examination can
make it difficult to guide the witness. If you ask a witness,
“Tell me about the night of January 1, 2018,” they may not
know what specifically you want to hear. You may prepare
the witness beforehand, but that doesn’t always help. Being
a trial witness is stressful and can be overwhelming to many.
Any preparation is often forgotten the moment a witness sits
in the witness stand. As such, there is certainly an art to ask-
ing good questions in order to obtain helpful answers.

Cross-examination is different because you can use leading
guestions. But cross-examination can also be more difficult
because you have a hostile witness who does not want to co-
operate with you ... usually.

The point to all of this is to let you know that examination
is not as easy as it looks in the movies and television. This dis-
cussion is not meant to teach you how to conduct a proper
examination (that’s the topic of another book). These are
simply some basics, so you can know what to expect and
lessen any potential confusion before you head into trial with
your lawyer.
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Multi-Day Trials

Some trials cannot be completed within a single day. When
trials require more than one day, they can either continue on
consecutive days ... or not. There are many times when the
court is not available on consecutive days—especially in
bench trials where the judge is deciding your case. In that in-
stance, the trial may be continued over several weeks or
even months, which means you will have large breaks in be-
tween trial days.

Many people are surprised when this occurs because they
think the court conducts consecutive-day trials. But courts
are busy places where they have far more cases than judges
and court personnel to handle them. In fact, it is quite com-
mon for the court to schedule three to six cases for trial at
the same time. Of course, a court cannot hear more than one
trial at a time, but the court double- or triple-books the trial
calendar anyway because most cases will either settle or be
postponed for some reason or another.

While courts try to schedule consecutive trial dates, it’s not
always possible. If your trial is not conducted over consecu-
tive days, then you may find it spread out over a few weeks,
with a few days of trial each week.

You should be prepared for this possibility in your case. And
if this does occur, try to make your schedule as available as
possible to accommodate the next trial day.

Your Role and Obligation

As a party to the lawsuit you have the right to be present
during trial. You may also have the obligation to testify if you
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are called to testify as a witness by your attorney or by the
opposing attorney. All your friends and family can also be
present during trial unless they are witnesses. Those testify-
ing as witnesses may be excluded from the courtroom during
trial to prevent them from hearing the testimony of others.

Otherwise, every trial (with limited exceptions) is open to
the public. Anyone, and everyone, is allowed to sit in the
chairs behind the short wall that separates the parties from
the rest of the courtroom and watch the case unfold. Of
course, few people choose to do so on most cases (unless
you happen to be a celebrity), but the invitation is open all
the same.

Most likely you are not going to do much talking or explain-
ing in your case. Trials are formal affairs. The only time you
will talk is when you are asked a question on the witness
stand. The attorneys, and the judge, are all allowed to ask
guestions of you. Once the questions are asked, you sit down
and the trial continues with other witnesses.

You can talk to your attorney during trial by passing notes,
and you can discuss issues during breaks, but you won’t be
allowed to contribute while trial is underway. This is where
you should let your attorney do their job for you. You spent a
great deal of time, money, and emotion reaching this point.
It’s time to let the case be tried by the person, or people, you
hired to do so.

Closing Argument

This is where the trial all comes together. All the evidence
has been heard, all the documents are before the court (if
they survived the rules of the evidence code), and it’s time to
make your pitch. Closing is the first chance your lawyer really
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has to argue your case. Almost anything goes in a closing ar-
gument. As already mentioned, it is much more broad and
liberal than the opening statement.

In particular, your lawyer will want to connect the law with
the facts. For example, if you have a lawsuit where you must
prove someone’s lack of capacity, then your lawyer will dis-
cuss the elements for their lacking of capacity, such as not
knowing the type of property they own, with the testimony
and documents that supported that element.

This is a time to discuss the equities of your case as well.
Those of the fairness issues that so often are the focus of cli-
ent’s thoughts even though they rarely meet the legal re-
quirements for your lawsuit. But the jury or judge is
composed of people, and people like fairness in our society.
In other words, it’s not just about the law in a closing argu-
ment, it is about the underlying principle that supports your
desired result. Now is the time to bring this up to the jury
and take your best shot at reaching a fair result.

There is one caveat to closing arguments: you cannot vio-
late the Golden Rule. You remember the Golden Rule, “Do
unto others as you would have them do unto you”? That
same concept applies to the closing argument. You cannot
make an argument that asks a juror to determine what they
would like to receive in damages if they were a party to the
lawsuit. In other words, you cannot make an argument
where you ask the jurors to put themselves in a party’s posi-
tion because it then would make their decision based on per-
sonal interests.

Of course, lawyers often play close to the line because we
do want the jurors to be the “conscience of the community.”
Juries do set the bar as to what is, and what is not, accepta-
ble in our society—they just happen to act one case at a
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time. But you still must be careful not to cross the line and
ask the jury to do unto you what they would want done unto
them.

Settlement During Trial

Just because your trial started does not mean your case
can never settle. There are many instances where cases set-
tle during trial. Sometimes it occurs before jury selection, af-
ter jury selection, after opening statements, after certain
witnesses are questioned—you just never know.

You should be prepared to talk, however, because settle-
ment opportunities could still arise. Also, many judges will
work with the parties to reach a settlement before trial com-
mences. You may have already attended a mediation, several
mediations, or even MSCs, but the time is still ripe for further
settlement talks.

The Big Decision

After all is said and done, and argued, the judge or jury will
make a decision. Jury decisions are read out in the courtroom
just like you see in the movies. Judge decisions are often is-
sued in writing a few months after a trial concludes. Either
way, the jury or judge decision will be the final determination
of your case. Well, this is most likely true (see the next chap-
ter on appeals).

Ultimately, the jury or judge decision will be reduced to a
judgment (or order if you filed a petition in probate court)
that will be enforceable under the law.
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Post-Trial Motions

Once the trial is over, a party may bring a motion trying to
set aside the jury’s decision. This is hard to do and often fails,
but there are limited circumstances where a judgment can be
entered by the court that contradicts a jury’s decision.

With a bench trial, the parties at times will request a writ-
ten statement of decision. This means that the court, or one
of the parties, will draft the reasoning behind the court’s de-
cision. This could be useful later if you plan to appeal your
case. The appellate court has a hard time overturning a case
where it does not know the legal grounds on which the case
was decided.

In any event, just because the trial is over does not neces-
sarily mean the work is over. There can still be a lot to do, ei-
ther to challenge the decision, set the reasoning for the
decision, or prepare to appeal the decision.

Trials are usually a winner-take-all proposition. As a result,
parties often will seek to appeal the trial court’s decision af-
ter trial. Next, we discuss some basic aspects of appeals.
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CHAPTER 16

Appeals

o you want to appeal your lawsuit after trial? You
should know that you are not entitled to a whole new
trial in most cases. The appellate court has a strong bias
to confirm the trial court’s result.

In the normal world of civil lawsuits, the rules for when you
must appeal are fairly easy to maneuver because it is based
on the date the final judgment is approved by the court.

In trust and will lawsuits, however, there can be multiple
petitions filed, each with their own order or judgment, and
interim orders entered along the way. Knowing when and
how to appeal can be tricky. And missing an appeal deadline
stops you from ever seeking review of that order.

Luckily the California Probate Code provides a set of rules
for appealing orders on trust, will (probate), conservatorship,
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and guardianship matters. The rules are found at Probate
Code section 1300 to 1312.

For example, Section 1300 states that an appeal can be
taken from the making of, or refusal to make, any of the fol-
lowing orders:

(a) Directing, authorizing, approving, or confirming
the sale, lease, encumbrance, grant of an op-
tion, purchase, conveyance, or exchange of
property.

(b) Settling an account of a fiduciary.

(c) Authorizing, instructing, or directing a fiduciary,
or approving or confirming the acts of a fiduci-
ary.

(d) Directing or allowing payment of a debt, claim,
or cost.

(e) Fixing, authorizing, allowing, or directing pay-
ment of compensation or expenses of an attor-
ney.

(f) Fixing, directing, authorizing, or allowing pay-
ment of the compensation or expenses of a fi-
duciary.

(g) Surcharging, removing, or discharging a fiduci-
ary.

(h) Transferring the property of the estate to a fi-
duciary in another jurisdiction.

(i) Allowing or denying a petition of the fiduciary to
resign.

(j) Discharging a surety on the bond of a fiduciary.

(k) Adjudicating the merits of a claim made under
Section 850.

The code goes on to state specific rules for trust, probate,
conservatorship, and guardianship actions.
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This list is helpful to determine when an order becomes “fi-
nal.” For example, an order confirming the sale of real estate
will be final as to that sale, but the overall probate case may
still be ongoing. Normally, an entire lawsuit must be com-
plete before appealing. But under Section 1300, you have the
right to appeal the final sale order even while the probate
continues.

This is good and bad. On the good side, it allows you to ap-
ply for an appeal earlier than you normally would do so. On
the bad side, it sets the timeline to appeal in motion before
the entire case is over, so you have to file your notice of ap-
peal and go through the motions earlier than you normally
would.

Chances for Success

Appealing a trial court’s decision after trial is not so easy.
That is true of nearly all civil cases actually—appellate review
is rather limited in scope and, therefore, rarely results in
overturning a trial court’s decision. In fact, the law states that
an appeal court is not supposed to re-try the case or re-de-
cide the facts. The appellate court will only take action if the
trial court abused its power, or the trial court ruling was
based on no evidence. Even then, the appellate court will not
re-try the case; it will simply send the case back to the trial
court for another decision. In most cases, whatever facts
were found to be true by the trial court will also be consid-
ered true by the appellate court.

The one exception is purely legal rules. The appellate court
can make a new decision on a legal rule without regard to the
trial court’s decision. A pure legal ruling is any decision that
relates to an interpretation of the law. For example, does a
trust giving all assets to the elder’s children apply to a child
who was adopted by the elder after age eighteen? There are
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legal rules that determine when an adopted child can inherit
and the age by which the adoption must take place. Answer-
ing this question is based solely on interpreting the law; thus,
it’s a purely legal question.

The mistake most people make about appeals is to think
the appellate court will have a new trial on the issue. Not
true. The appellate court has limited powers to review a case.
For that reason, most trial court decisions are affirmed on ap-
peal.

The bottom line: given the appellate court’s limited basis of
review, your chances of success are slim. But that’s not to say
it is impossible. And the chances of success increase depend-
ing on the issue being appealed. So check with an expert ap-
pellate lawyer next time you have been “wronged” by the
trial court and see if you have any chance at beating the
odds.

Standards for Appellate Review

The appellate court does not have the power to re-hear the
case. Rather, the appellate court must adhere to one of three
general standards when reviewing a case on appeal, and the
two most commonly used standards are very difficult to meet
for the appealing party. The three general appellate review
standards are de novo review, substantial evidence, and
abuse of discretion.

De novo review standard—de novo review is the best
standard to use if you want to overturn a trial court decision,
but it applies to very few appeals. De novo is Latin for “Do it
over, Jack!” or rather, “Start from the beginning; anew.” It
applies to purely legal questions where the facts are undis-
puted by the parties. It allows the appellate court to consider
the arguments anew, and they are not constrained by what
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the trial court found. For this reason, de novo review is the
most favorable to the appealing party because they can ar-
gue the matter again as if a prior decision was not made.

Unfortunately, de novo review only applies to purely legal
guestions as opposed to rehashing the facts, documents, and
testimony of your trial. For example, determining whether a
California will requires one witness or two is a legal question
based on California probate code. You do not need any case-
specific facts to answer that question. Therefore, if the trial
court said one witness is sufficient, when the statute requires
two witnesses, then the appellate court can correct that deci-
sion on appeal using de novo review. When this occurs, the
appellate court usually changes the trial court judgment that
the trial court previously approved, and the case is over at
that point.

Most trials involve many facts, documents, and witnesses,
however, which generally must be accepted as true on ap-
peal. In most cases, an appeal is going to argue about the evi-
dence presented, not about a pure legal question. And for
that reason, de novo review is rarely used.

Substantial evidence standard—this is not at all what you
would think it is. Under this standard, the appellate court
simply looks at the facts as decided by the trial court and de-
termines if there is enough evidence to support those factual
conclusions.

There are two steps to understanding the substantial evi-
dence standard. First, the appellate court is required to as-
sume that the factual decisions made by the judge or jury
were accurate. The appellate court is NOT allowed to re-liti-
gate or re-hear the case. In other words, if you think a wit-
ness lied on the stand, but the jury or judge took the witness’
testimony as true, then the appellate court must also



144 « KEITH A. DAVIDSON AND STEWART R. ALBERTSON

consider the witness’ testimony is true when deciding
whether to overturn the trial court ruling. The appellate
court cannot re-try the case and decide for itself if the wit-
ness is truthful. The truthfulness of the witness has already
been decided by the judge or jury, the appellate court’s
hands are tied. That means you are not going to win an ap-
peal if your only gripe is that the witness lied on the witness
stand. If the judge or jury believed the witness, then that’s
the truth for purposes of your case and for purposes of your
appeal—you just have to live with it.

Second, given the “truth” as decided by the trial court, is
there enough evidence to support the trial court’s decision?
If there is, then the trial court decision stands. If there is not,
then the appellate court will either order a new trial at the
trial court again, or the appellate court will issue a new judg-
ment that replaces the prior judgment that was approved by
the trial court.

In other words, this standard of review is not about
whether the appellate court agrees with the trial court be-
cause that is irrelevant. Rather, it is just about whether the
trial court had enough evidence on which to base its opinion.
It does not have to be overwhelming evidence either, any old
evidence will do. This is a very hard standard to meet on ap-
peal, and for that reason most appellants will lose if they are
stuck using this standard of review (and most appellants are
stuck with this standard).

Most parties to a lawsuit, and many lawyers too, make the
mistake of thinking the appellate court will right all wrongs of
the trial court. That somehow the appellate court will see the
lies and misinformation presented to the judge and jury and
will strike down those lies to create a happy ending in the in-
terests of truth and justice. Only in the movies does that oc-
cur. In real life, the appellate court must view the “truth” as it
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was decided by the judge and jury; it has no power to decide
the truth for itself. The appellate court’s only role under this
standard of review is to ensure there is enough “truth” to
support the judgment.

Abuse of discretion standard—this only applies in a matter
where a trial court has the power to exercise discretion—
meaning it can choose to do something or choose not do
something—as opposed to a legally mandated decision. For
example, in the case of awarding attorneys’ fees where a
trustee requests to be paid. Those types of fees are typically
not set by statute. As such, the judge is given the power to
decide what is reasonable under the circumstances of each
case. If a judge awards a small amount of fees, and the trus-
tee requested a large amount, then the trustee can appeal
and claim that the trial court judge abused their discretion in
reducing the fee request.

A trial court’s decision will only be overturned on appeal if
the trial court’s action is a clear case of abuse of discretion
and a miscarriage of justice. It is not enough that the trial
court could have made a “better” decision. To be deemed
“abuse,” the trial court’s action must exceed the bounds of
reason when all circumstances are taken into account. It is
not enough for the appellate court to have a different view of
the matter. The appellate court may have given the trustee
their entire fee request, but the appellate court is not al-
lowed to consider that. The only question on appeal is “Did
the trial court exceed all bounds of reason, or did it act arbi-
trarily and capricious?” If yes, then the appellate court can is-
sue a different judgment or ask the trial court to reconsider
the issues. If no, then the trial court decision stands. In other
words, it is another tough standard to meet on appeal.
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As you can see, appealing your trial court’s decision is not
so easy after all. But it helps to know what standard applies
to you and then argue as best you can to meet that standard.

The end of your lawsuit is near. You have endured months,
and probably years, of unexpected, chaotic legal wrangling,
but you have survived, thanks to your flexibility, persistence,
and resilience. There is just one last topic we should discuss if
you have a trust or will lawsuit: no-contest clauses.
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CHAPTER 17

The No-Contest Clause

have a civil case that does not involve a trust or will,

his chapter only applies to a trust or will contest. If you
I then you can skip this chapter.

The no-contest clause can be a confusing area of trust law.
Many lawyers do not fully understand the nuances of when
no-contest clauses apply or how they should be used to de-
fend a trust document. What’s worse, many lawyers threaten
to disinherit a beneficiary under a no-contest clause where
the clause does not apply.

A no-contest clause is a trust provision that encourages
beneficiaries NOT to file a trust or will contest lawsuit. The
provision typically states that any beneficiary who challenges
the validity of the trust or will in court shall be disinherited
and receive no gift whatsoever under the trust or will. Histor-
ically, no-contest clauses were called in terrorem clauses—
which is Latin for “to scare your socks off.”
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No-contest clauses have gone through many changes over
the years under California law. The law has gradually limited
the use of no-contest clauses and made their enforcement
far more difficult than ever before.

The No-Contest Clause in California

In California, a no-contest clause in a trust or will is only en-
forced against three types of contests: (1) direct contests, (2)
creditor’s claims, and (3) contesting property ownership.

Direct Contests

A direct contest is defined as any pleading filed in court
seeking to invalidate a trust or will document, or any of its
terms, on the grounds of

° Forgery
° Lack of due execution
° Lack of capacity

) Undue influence
. Duress/menace
° Fraud

There are a few other grounds that would qualify as a di-
rect contest, but they rarely occur and are not discussed
here.

In most trust or will contest cases, a party is seeking to set
aside a trust or will based on lack of capacity and/or undue
influence. Those are two of the most used grounds for con-
testing a trust, trust amendment, will, or will codicil. As such,
any document that contains a no-contest clause will likely be
enforceable against a beneficiary who challenges the trust or
will documents or any of its terms.
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For example, assume that you are entitled to a specific gift
of $250,000 under a trust, but under an earlier version of the
trust you were named to receive half of the residue, which
equals over $2 million. You believe the trust amendment that
changed your gift from $2 million to $250,000 was signed by
the settlor at a time when they lacked mental capacity, so you
want to file a trust contest lawsuit to invalidate the last
amendment to the trust (and, thereby, restore your gift of $2
million). If the trust contains a no-contest clause that pre-
cludes direct contests, then your act of challenging the trust
amendment in court will trigger the no-contest clause and
likely cause you to lose your gift of $250,000 if you lose your
trust contest lawsuit. If you win your lawsuit, then you would
receive your original gift of $2 million. If you lose your lawsuit,
then you receive nothing. You must decide, therefore, prior to
filing suit whether you are willing to risk losing $250,000 to file
your lawsuit.

The Probable Cause Exception

Luckily, there is an exception to enforcement of a no-con-
test clause against you where a direct contest is concerned.
The exception applies where a beneficiary has probable
cause to believe that the trust or will contest will be success-
ful. In other words, if you have some facts that would lead a
reasonable person to believe that the trust or will document,
or some portion of it, is invalid, and you file your lawsuit on
that basis, then you cannot be disinherited even if you lose
the lawsuit.

Unfortunately, you do not know whether a court will agree
that you had probable cause to file your lawsuit until AFTER
you file your lawsuit. There is no longer a procedure to ob-
tain the court’s view on the matter prior to filing. But most
courts, and most judges, would rather not disinherit a benefi-
ciary. That means most courts will err on the side of caution
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and find that probable cause did exist at the time a trust or
will contest was filed. This means that the likelihood of a ben-
eficiary being disinherited after filing a direct contest of a
trust or will is low. But you must treat this risk seriously all
the same because you have no way of knowing how a court
may rule in the future.

Typically, we advise all clients to assume that you will, in
fact, be disinherited if you file your direct contest. As a result,
you should make your decision on whether to proceed with a
trust or will contest lawsuit with the risk of being disinherited
in mind. Even with the risk of being disinherited, many clients
still decide that the risk is worth taking and proceed with
their trust or will contest lawsuit, but that is a personal deci-
sion that only you can make.

Creditor’s Claims

No-contest clauses also apply to the filing of a creditor’s
claim or prosecution of an action based on it. This can be
dangerous language because there are times when a benefi-
ciary may cite a promise to be paid something from an estate
as grounds for receiving a bigger share. Arguably, any plead-
ing filed in court that asserts a legal claim to property based
on a contract right could potentially trigger a trust or will no-
contest clause.

The danger continues further because the filing of a credi-
tor’s claim, or the prosecution of an action based on it, is not
protected by the probable cause exception discussed above.
That means any time a contract right is asserted against a
trust or will, it could potentially trigger the no-contest clause
regardless of how much evidence the beneficiary had that
the claim was valid.
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The primary reason why there is not a probable cause ex-
ception is that the law is allowing the beneficiary/creditor to
make a choice. You can either take the beneficial interests
specified for you under the trust or will document, or you can
sue for your contract rights—but you can’t do both. In other
words, pick your poison. Do you want your share of the es-
tate as a beneficiary, or do you want to fight over your con-
tract rights? You have the right to do either, but not the right
to do both.

There is one minor exception to being disinherited under
this prong. The trust or will document must expressly provide
for this application. In other words, the trust or will no-con-
test clause must specifically state that the filing of a credi-
tor’s claim, or the prosecution of an action based onit, is a
triggering event under the no-contest clause. If the no-con-
test clause does not mention creditor’s claims at all, then you
cannot be disinherited under this section. If the no-contest
clause does discuss creditor’s claims, then you will likely be
disinherited the moment you file your creditor’s claim or file
an action attempting to enforce your claims against the es-
tate.

Property Rights

Finally, no-contest clauses apply where a beneficiary chal-
lenges the transfer of any property on the grounds that it did
not belong to the transferor at the time of the transfer. This
applies commonly in arguments over community property
versus separate property between married couples. If you
are a beneficiary of a trust or will, and you claim the dece-
dent had no right to transfer property because they did not
own the property, then you will be disinherited for making
that claim.
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As with creditor’s claims, the law presumes that every ben-
eficiary must make a choice between receiving their set share
under the trust or will, or making a legal claim as to the
proper ownership of property. You can do one or the other,
but you cannot do both.

There is no probable cause exception to this type of claim,
so you arguably are disinherited the moment you file be-
cause you have made your election upon filing. However, as
with creditor’s claims, the trust or will no-contest clause
must explicitly make this action a triggering event under the
no-contest clause, or it will not apply.

What Types of Actions Do NOT Trigger a No-Contest
Clause?

For starters, if a trust does NOT have a no-contest clause,
then you cannot be disinherited for any action you take.
Moreover, if a trust does have a no-contest clause, but you
do not take any action that is discussed in the sections above,
then you cannot be disinherited.

In many cases, a trust beneficiary may have questions or
problems with the way in which the trust is being adminis-
tered. When that occurs, the beneficiary has the right to take
action in court to enforce a proper administration of the
trust. Yet, when trustees are challenged, especially individual
trustees, they tend to get defensive. As such, the trustee may
threaten the beneficiary with disinheritance for questioning
the trust administration.

Luckily for the beneficiary, disinheritance is not an option
for any beneficiary questioning the trust administration. That
makes sense because we want trustees to act appropriately.
And we want beneficiaries to have the right to question their
trustees without threat of being disinherited.
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A beneficiary can demand a trust accounting, enforce a trust
distribution, and question any of the actions of the trustee all
without having to worry about being disinherited. That’s not
to say challenging a trustee is easy—it is often a difficult law-
suit. The risk of being disinherited, however, is not a risk the
beneficiary needs to consider.

Can You be Threatened with Disinheritance Even
When the No-Contest Clause Does Not Apply?

Yes, of course you can be threatened with disinheritance at
any time by a bad trustee. But that does not mean the threat
is real. You have to distinguish between genuine threats and
empty threats. But don’t be surprised if a trustee makes a
claim of disinheritance against you, even where it is an empty
threat. Sometimes trustees will even file a pleading in court
asking for your disinheritance, even though there are no
grounds to support disinheritance.

A bad trustee will usually continue to act badly when being
challenged in court. So you should prepare yourself to hear
the worst. And prepare yourself to hear a threat and see a
petition stating the threat of you being disinherited. You will
ultimately prevail because challenging the actions of a trus-
tee or the way in which the trust is being administered is typ-
ically not the type of action that can trigger a no-contest
clause under California law.

How Do You Enforce a No-Contest Clause Against a
Beneficiary?

A beneficiary who takes an action that qualifies for disin-
heritance under a trust or will’s no-contest clause is not auto-
matically disinherited. To secure the disinheritance an
interested party (the trustee or one of the other beneficiar-
ies) must file a petition with the probate court asking the
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court to enforce the no-contest clause. The question then
arises: when should a petition to enforce the no-contest
clause be filed?

That all depends on the type of contest you have in your
case. In the case of a direct contest against a trust or will, you
typically will have to wait until the trust or will contest is de-
cided or resolved before you can file for enforcement of the
no-contest clause. There are two reasons for this:

1. If the Trust or Will Contestant Prevails

Where a trust or will contest is successful, and the court
sets aside the trust, trust amendment, will, or will codicil
(whatever is being challenged), then the no-contest clause
will not apply typically because the challenged document is,
by law, not a part of the trust or will. Since the document is
not a part of the trust or will, the beneficiary who challenged
the document cannot be found to have challenged the valid-
ity of the trust or any of its provisions. In other words, a win-
ning beneficiary under a direct contest wins it all, and the no-
contest clause does not apply.

2. If the Trust or Will Contestant Loses

Even where a trust or will contests is unsuccessful, the
court may still find that the beneficiary acted with probable
cause, and therefore, the no-contest clause will not apply.
Most courts will not and cannot determine if probable cause
existed to challenge the trust or will until AFTER the lawsuit is
decided. That means you have to resolve the trust or will
contest before you can determine if the beneficiary acted
without probable cause.

For these reasons, an interested party usually must wait
until after the direct contest is fully litigated and decided by
the court before filing to disinherit a beneficiary.
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In the case of a creditor’s claim or the challenge of prop-
erty ownership, a petition to enforce the no-contest clause
can usually be brought much sooner. Both of these types of
claims do not have the probable cause exception. And they
both apply regardless of whether the underlying lawsuit is
successful or not. They are elections, in other words, that al-
low the beneficiary to choose their own path. A beneficiary
can choose to enforce a contract claim or to take under the
terms of a trust or will, but the beneficiary cannot choose
both. As such, the petition to enforce the no-contest clause
can be filed immediately after the underlying lawsuit is filed.

Section 6 Brief

You need an experienced guide to help you wade through
the no-contest clause thicket. At Albertson & Davidson, LLP,
we have reviewed and analyzed thousands of no-contest
clauses. While a no-contest clause may not stop you from su-
ing, it must be considered and planned out if you hope to
survive your lawsuit.

Let’s consider what we have learned and how this
knowledge will turn you into a flexible, persistent, and resili-
ent litigation survivor.
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CHAPTER 18

Your Guiding Light to
Lawsuit Survival:
Flexibility, Persistence, and
Resilience

nd there we have it, our tour of the American Litiga-
Ation Process:

e The Pleading Phase

e The Discovery Phase: Written Discovery and Depositions

e The Mediation/Settlement Phase

e Other Pretrial Concerns: Terminating Motions and Expert
Witnesses

e The Trial Phase

e  For Trust or Will Contests: The No-Contest Clause
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Many people find our court system frustrating and ex-
hausting. That certainly can be true for many, but our judicial
system is also marvelous. How so? It is one of the few sys-
tems in the world that offers a fair opportunity to resolve dis-
putes among private citizens. Our court system is the great
social equalizer. It is open to all, it allows an equal oppor-
tunity to be heard by all, and it provides an orderly method
to resolve disputes.

Not only that, we have the jury system, which ensures your
case will be decided by people in your community. This is a
huge advantage to you because juries make different rulings
from what judges would do. Not that judges are bad, it’s just
human nature. Juries are not professionals. They offer a fresh
view of the process.

Every lawsuit has its ups and downs. One day good evi-
dence will be discovered that makes the case better, and the
next day bad evidence will come to light that makes the case
look worse. The process can be an emotional roller coaster
for everyone involved. The key is to persist. The good days
are not as good as you think they are, and the bad days are
not as bad as you think they are. At some point, a resolution
will be reached. Often, the resolution comes in the form of a
voluntary settlement. If not, then the resolution will come in
the form of a decision made by a judge and/or jury. One way
or another, your case will end.

In other words, there’s light at the end of this tunnel. You
may be happy with the resolution, or you may hate it, but life
continues either way. And that’s really the point: don’t lose
sight of how important your life is compared to your civil law-
suit. When the dust settles, and the lawsuit ends, your life
continues. Lawsuits are not life and death, they just feel that
way sometimes.
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Hopefully, you now have some understanding of the pro-
cess you are entering and what to expect from that process.
It can be a long road, but you can successfully navigate it with
some insight into how the process can work for you, insight
that this book provides and that you will get with a little help
from professionals like us at Albertson & Davidson, LLP:
www.aldavlaw.com.
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Glossary of Terms

Abuse of Discretion

Admit

Affirmative Defenses

Answer

An appellate standard that
allows the appellate court
to overturn a trial court de-
cision if the trial court judge
abused their discretion in
reaching the decision.

A party’s agreement with a
particular fact.

Legal arguments made by
the defendant (or respond-
ing party) that raise addi-
tional legal basis for why
the defendant is not liable
and should pay no damages
in the lawsuit brought
against the defendant.

When you pick up the tele-
phone and say hello (you
should already know this
one). Also refers to the writ-
ten document a defendant
or respondent files with the
court to respond to a civil
complaint or petition.

159
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Appeal

Arbitration

Authenticity

Authority, Legal

Bar

The process of asking the
court of appeals (also re-
ferred to as the appellate
court) to consider overturn-
ing a trial court’s decision.

A process conducted out-
side of court to decide a
lawsuit. Arbitration tends to
be less formal than court.
Arbitrations can be binding,
meaning the decision is final
and cannot be appealed
(except in limited cases); or
non-binding, meaning the
parties can disregard the
decision.

Refers to the genuineness
of documents and other ev-
idence to be used in court
and/or during trial.

Legal authority means the
statutory or case law that
lawyers use to support the
arguments they are making.

Establishment that serves
alcohol to overworked law-
yers. Also refers to the
group of people who have
been licensed to practice
law.



Bench Trial

Beneficiary

Brief

Business Records

Business Records Subpoena

Capacity, Lack of
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A trial that is heard and de-
cided by a judge as opposed
toajury.

The person or people who
receive the assets of an es-
tate.

A type of men’s underwear.
Also a written document
that provides the law and
facts necessary for the
court to decide a given is-
sue.

A process of requesting and
obtaining business docu-
ments from an Subpoena
entity.

A process of requesting and
obtaining business docu-
ments from an entity.

Most parents after a long
day with the kids. Also the
state of a person who is un-
able to make a decision or
create a will because of a
defect in their mental pro-
cessing.
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Case in Chief

Case Management
Conference

Case Management
Statement

Civil

Civil Case

A person’s side of the law-
suit that is presented at
trial. Each party has the op-
portunity to present their
side of the lawsuit, which is
then referred to as their
case in chief.

A process where a civil
court judge meets with the
parties and/or their lawyers
in court to determine the
status of the case and
whether a trial is ready to
be set on the court’s calen-
dar.

A form document that is
filled out and filed with the
court prior to a case man-
agement conference to in-
form the judge of the status
of the case.

Refers to being nice and po-
lite to people. Also refers to
any court case that does
not involve criminal law.

Any court case that does
not involve criminal law or
criminal charges.



Civil Court

Civil Litigant

Closing Argument

Code of Civil Procedure
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A department of the supe-
rior court that hears civil
lawsuits, as opposed to
criminal lawsuits. There is
not a separate civil court; it
actually is a department of
the overall superior court
system in California.

A person who is a party to a
civil lawsuit. Litigant is just
another term for a party to
a lawsuit.

The statement made to the
jury at the end of trial that
explains your side of the
case and attempts to per-
suade the jury to rule in
your favor.

A set of California laws that
pertains to civil lawsuits.
The California Code of Civil
Procedure includes the Dis-
covery Act too, which gov-
erns the use of civil
discovery in lawsuits.
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Complaint

Consumer’s Notice

Continuance

Court Reporter

The initial written docu-
ment that starts a civil law-
suit. The complaint is
supposed to state the basic
factual allegations and the
legal basis on which the
lawsuit is based.

A process of notifying con-
sumers whenever a party
attempts to obtain personal
and private records, such as
bank statements, medical
records, and similar infor-
mation. A consumer’s no-
tice must be issued on
every individual whose per-
sonal information is seeking
to be obtained by a party to
a lawsuit.

Refers to rescheduling any-
thing in your lawsuit to a
later date. For example, a
hearing continuance means
the hearing will take place
on a future date.

The stenographer who sits
in on every deposition and
takes shorthand notes of
everything anyone says dur-
ing the deposition. Court re-
porters are also used in



Creditor’s Claim

Cross-Examination

Custodian of Records

Default

Default Judgment
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most courtrooms during
hearings and trial.

A document filed in a pro-
bate estate that notifies the
court and all people inter-
ested in that estate that
they have a claim that
needs to be paid.

Usually the second person
to ask questions of a wit-
ness is engaging in a cross
examination.

The person who is in charge
of maintaining the business
records for any entity.

Refers to when you can’t
find the one you love, so
you love the one you're
with. Also refers to the
court clerk entering a nota-
tion on your court case indi-
cating no answer has been
filed by the defendant,
thereby, allowing the plain-
tiff to ask for a default judg-
ment.

A judgment entered by the
court after a party fails to
answer, so a default is en-
tered.
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Defendant

Demurrer

Denial

De Novo

Deposition

The party who must re-
spond to a lawsuit. The per-
son being sued.

A written document where
a party asks the court to dis-
miss the lawsuit based
solely on what is stated in
the complaint or petition.

Not just a river in Egypt.
Also refers to the process in
discovery where the re-
quest to admit a fact is de-
nied.

Refers to an appellate
court’s power to review and
decide a legal issue on its
own without having to de-
fer to the prior decision of
the trial court. De novo
means the appellate court
can hear the issue anew.

A process where a witness
is asked questions by a law-
yer while under oath and
with a court reporter pre-
sent to record everything
that is said.



Direct Contest

Direct Examination

Discovery

Discovery Act

Discovery Motion
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Refers to a lawsuit that
seeks to overturn a trust or
will based on limited legal
theories, such as undue in-
fluence, lack of capacity,
and fraud.

Usually the first person to
ask questions of a witness is
engaging in direct examina-
tion.

The process of obtaining in-
formation and evidence af-
ter your lawsuit is filed, but
before trial.

The set of laws contained
within the California Code
of Civil Procedures that gov-
erns the process of obtain-
ing information and
evidence after your lawsuit
has been filed, but before
trial.

A written document filed
with the court asking that
the court issue an order to
enforce the rules under the
Discovery Act. Discovery
motions are often brought
when a party refuses or fails
to comply with their
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Disinherited

Document Demand

Document Production

Due Process of Law

Duress

obligations in responding to
discovery.

A person who was once po-
tentially entitled to receive
assets from an estate, but
has since been excluded
from receiving anything.

The process under the Dis-
covery Act that allows a
party to a lawsuit to obtain
documents and other infor-
mation from another party
to the same lawsuit.

The process of providing
documents or other infor-
mation to another party in a
lawsuit when compelled to
do so under a document de-
mand.

The legal process that forms
the cornerstone of common
law judicial systems
whereby each party to a
lawsuit is given an equal
chance to be heard.

Forcing a person to take an
action, or not take an ac-
tion, by using forceful
means.



Evidence

Evidence Code

Evidence, Rules of

Examination

Examination, Cross

Examination, Direct

Ex Parte

Ex Parte Communications
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Testimony, documents, and
other information that are
used at trial (and during
other parts of a lawsuit) to
support a desired result.

The set of rules in California
that governs the use of in-
formation during trial.

The rules set forth under
the Evidence Code. See Evi-
dence Code.

Asking questions of a wit-
ness. See Cross-Examination
and Direct Examination.

See Cross-Examination.
See Direct Examination.

A single party to a lawsuit.
Also refers to a hearing that
is brought on an emergency
basis with short notice or
no notice to the other par-
ties to the lawsuit.

When a single party to a
lawsuit attempts to com-
municate with the court or
judge without the other
party present. Ex parte
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Expert Witness

Forgery

Form Interrogatory

Foundation

Fraud

General Denial

communications are gener-
ally prohibited.

A person, usually paid by a
party, who provides testi-
mony about a complex is-
sue involved in the lawsuit.

A faked signature.

A set of questions provided
on a pre-printed form by
the California Judicial Coun-
cil. A party need only check
the appropriate boxes to
complete a set of form in-
terrogatories.

The process of authenticat-
ing evidence or providing
some basis for which ques-
tions will later be asked.

The act of knowingly taking
advantage of a person for
personal gain by either lying
about a pertinent fact or in-
tentionally omitting a perti-
nent fact.

Your children’s answer to
every question about who
broke something. Also re-
fers to the form document
that allows a defendant to



Hearing

Hearsay

Information and Belief

In Personam
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simply deny all allegations
in a complaint as the initial
response to a lawsuit.

When the parties and their
lawyers appear in court to

discuss some aspect of the
case with the judge.

An evidentiary rule that is
meant to prevent gossip
from entering the trial sys-
tem. Legally speaking, hear-
say is any out-of-court
statement that is used dur-
ing trial to prove a fact.

An allegation in a complaint
or petition that is not
known with certainty by the
party making the allegation,
but they think it might be
correct.

Refers to a type of legal ju-
risdiction that requires the
presence of a specific per-
son or entity in court in or-
der to properly resolve a
lawsuit. Most civil lawsuits
require in personam juris-
diction.
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In Rem

Inspection Demand

Interrogatory

In Terrorem Clause

Intestate

Refers to a type of legal ju-
risdiction that focuses on a
specific piece of property,
or group of assets, which
does not require the pres-
ence of a specific person or
entity in court in order to
properly resolve a lawsuit.
When the court handles a
probate, that is a classic ex-
ample of in rem jurisdiction.

See Document Demand.

A set of written questions
presented to a party to a
lawsuit. The party receiving
a set of interrogatories is
expected to respond to
them in writing.

To scare the pants off your
bratty kids. Also the Latin
term that refers to a no-
contest clause, meaning if a
beneficiary to a trust or will
attempts to invalidate the
document, they will be dis-
inherited and receive noth-

ing.

A person who dies without
a will. Also refers to the set
of laws contained in the Cal-
ifornia Probate Code that



Judge

Judgment

Jurisdiction
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governs the administration
of estates for people who
die without a will.

The person who is in charge
of the courtroom to which
your lawsuit is assigned.

When people tell you your
shoes don’t match your out-
fit. Also refers to the final
determination of your law-
suit. A judgment is the legal
paper that gives the win-
ning party the right either
to collect what they are
owed or to have a final de-
termination that nothing is
owed, depending on the
outcome of the lawsuit.

The legal right a particular
court has to resolve a given
lawsuit. Jurisdiction can re-
fer to both the parties to
the lawsuit (the court must
have the ability to force
each of the parties to par-
ticipate in the lawsuit) and
the subject matter of the
lawsuit (the court must
have the power to decide
the issues raised by the law-
suit).
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Jury

Lack of Capacity

Lack of Due Execution

Leave to Amend

Legal Authority

A group of citizens who are
empaneled with the author-
ity to decide the facts of
your lawsuit. Juries are of-
ten referred to as the trier
of facts because they decide
which facts will be believed
and used for resolving your
lawsuit.

See Capacity, Lack of.

Execution, or executed, is
how lawyers refer to signa-
tures. Lack of due execution
refers to a document that
either was not signed or
was not signed properly as
required under California
law. For example, a Califor-
nia will must be signed by
the will creator and two
witnesses. If the will was
signed by the creator but no
witnesses, then the will
would be invalid because it
lacks due execution.

A court’s grant of permis-
sion to allow a party to a
lawsuit to amend their com-
plaint or petition.

The set of laws and prior
court cases that lawyers use



Litigation

Mail Service

Mandatory Settlement

Mediation

Mediator

YOUR LAWSUIT e 175

to support the rulings they
are asking the court to
make.

The process of conducting a
lawsuit.

The process of notifying
parties to a lawsuit by mail-
ing them documents.

A court process where all
parties are required to ap-
pear in person and confer-
ence to try to voluntarily
settle the lawsuit.

A private process that takes
place outside of court
where the parties person-
ally appear and attempt to
voluntarily settle the law-
suit.

Jan Brady, or any middle
child in a family of three or
more children. Also refers
to the neutral professional
who is paid to work with
the parties at mediation to
try to reach a voluntary set-
tlement of the lawsuit.
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Menace

Motion for Judgment on
the Pleadings

Motion for Summary
Adjudication

Motion for Summary
Adjudication

Dennis, the. Also refers to
forcing a person to take an
action, or not take an ac-
tion, by using threat or
forceful means.

A written document filed
with the court asking the
court to dismiss on the
Pleadings the lawsuit based
solely on what is stated in
the documents filed by the
plaintiff or petitioner in
their complaint/petition.

A written document filed
with the court asking the
court to rule against on cer-
tain evidence, or lack of evi-
dence, obtained by the
parties, along with what is
stated in the complaint or
petition. Summary adjudica-
tion refers to the court de-
ciding a single issue in a
lawsuit, as opposed to rul-
ing on the entire lawsuit.

A written document filed
with the court asking the
court to rule against on cer-
tain evidence, or lack of evi-
dence, obtained by the
parties, along with what is
stated in the complaint or



Motion in Limine

Motion to Compel

Motion to Strike

No-Contest Clause
Notice

Notice of Hearing

Notice of Motion
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petition. Summary judg-
ment refers to the court de-
ciding the entire lawsuit as
opposed to just a single is-
sue in the lawsuit.

Refers to a written docu-
ment filed with the court
before trial starts asking the
court to prohibit certain ac-
tions.

See Discovery Motion.

A written document filed
with the court asking the
court to delete a small por-
tion of the text of a com-
plaint or petition.

See In Terrorem Clause.
The process of notifying
parties to a lawsuit about
filings and future hearings
pertaining to the lawsuit.

The process of notifying
parties to a lawsuit about
future hearings scheduled
in the lawsuit.

The process of notifying
parties to a lawsuit about
future dates when the court
will decide a motion.
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Objection

Opening Statement

Order

Overrule

Party

When a party, or their at-
torney, voices a problem
with a given question that is
being asked. Objections can
also be used in written form
in response to discovery re-
quests.

The process of talking to the
judge or jury at the outset
of a trial to inform them of
what evidence will be
brought in the upcoming
trial.

Your spouse’s final decision
on an issue. Also a written
document issued by the
court that obligates a party
to a lawsuit to take a cer-
tain action or refrain from
taking a certain action.

When a judge disagrees
with an objection and al-
lows a question to be an-
swered.

What you do after you win
your lawsuit. Also refers to
a person or entity that has
either been named in a law-
suit or has voluntarily
joined a lawsuit.



Party to a Lawsuit

Penalty of Perjury

Personal Service

Petition

Petitioner

Plaintiff
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Refers to a person or entity
that has either been named
in a lawsuit or has voluntar-
ily joined a lawsuit.

Refers to the legal conse-
qguences that can arise for a
party who lies while under
oath.

The process of notifying
someone by personally
handing them documents
as opposed to mailing docu-
ments to them.

A written document filed
with the court that seeks a
court order on an issue.
Most probate court filings
are done in the form of a
petition.

The person who files a peti-
tion in court.

The person who files a com-
plaint in civil court to begin
the lawsuit.
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Pleadings

Post-Trial Motions

Probable Cause

Probate

Probate Court

The written documents filed
by all parties through the
life of the lawsuit are re-
ferred to collectively as the
“pleadings” or “written
pleadings.”

Any written document filed
after a trial is concluded
seeking an order from the
court. Usually refers to a
motion that seeks to
change the decision made
by the judge or jury.

The legal basis by which a
court can choose to excuse
an action that would other-
wise lead to disinheritance
under a no-contest clause.

The court process used to
oversee the orderly transfer
of assets from a deceased
person to their rightful heirs
or beneficiaries.

A department of the Supe-
rior Court that hears mat-
ters brought under the
California Probate Code, as
opposed to criminal law-
suits. There is not a sepa-
rate probate court; it
actually is a department of



Probate Petition

Property Rights

Reply

Request for Admission

Request for Production

Respondent

Response
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the overall superior court
system in California.

The initial written docu-
ment filed by a party seek-
ing to start the process of
probate.

Refers to a person’s legal
rights to either receive or
retain assets.

A written document where
a party provides their rebut-
tal argument to a response.
Typically, a reply is used to
support a motion.

A discovery document that
allows one party to a law-
suit to ask another party to
admit certain facts are true.

See Document Demand.

The person who responds
to a petition.

A written document where
a party provides their rebut-
tal argument to a motion
filed by another party.
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Service, Mail

Service of Process

Service, Personal

Settlement

Settlement Agreement

Special Interrogatory

Statute of Limitations

Subpoena

See Mail Service.

The method a person uses
to provide documents and
information to a party to
the lawsuit.

See Personal Service.

A voluntary resolution to
end a lawsuit.

A written document that
sets forth the terms of
which the parties have vol-
untarily agreed to resolve
the lawsuit.

A set of written questions
that are drafted by a party
or their attorney.

The rules that govern the
deadlines by which a law-
suit must be filed.

The legal mechanism par-
ties and their lawyers used
to obtain testimony and
written documents from
people and entities who are
not parties to the lawsuit.



Substantial Evidence

Summary Adjudication

Summary Judgment

Summons

Supplemental Response

Sustain

Testate
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An appellate standard that
requires the appellate court
to confirm a trial court rul-
ing unless the trial court’s
ruling did not have enough
evidentiary support.

See Motion for Summary
Adjudication.

See Motion for Summary
Judgment.

A written document issued
by the clerk of the court
that obligates a party to a
lawsuit to appear and re-
spond to the lawsuit.

A further written response
to discovery that either pro-
vides more information or
removes unwarranted ob-
jections.

A judge’s decision to agree
with a given objection and
prevent a question from be-
ing answered.

A person who dies having
created a will before death
is said to have died testate.
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Testator

Testimony

Testimony, Live

Transcript

Trust

Trust Contest

Trustee

A person who creates a will.

A statement given by a wit-
ness either during deposi-
tion or at trial.

See Testimony. Live testi-
mony refers to someone

speaking as opposed to a
written statement.

The process whereby the
parties are allowed to pre-
sent evidence, argue their
case, and obtain a final de-
cision.

An estate planning docu-
ment whereby a person’s
assets are transferred to an-
other (the trustee) to hold,
manage, and safeguard un-
til such time that the assets
transfer to the beneficiar-
ies.

A legal process where a per-
son attempts to invalidate a
trust or a trust amendment.

A person who manages a
trust. The trustee is the le-
gal owner of the property,
which gives the trustee the



Under Oath

Undue Influence

Verification

Verified Complaint

Verified Petition
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power and authority to con-
trol the trust assets.

The legal recitation that in-
dicates that any statement

made in person, or in writ-

ing, must be truthful other-
wise the speaker could face
criminal charges.

Coercive behavior that
causes the replacement of a
person’s own intent with
the intent of another.

A written document that a
party signs confirming that
any facts stated in the docu-
ment are true. Verification
must be signed under pen-
alty of perjury, meaning any
intentionally false state-
ments in the document
could subject the signer to
criminal penalties.

A complaint that is filed
with a verification attached
to it. See Complaint and
Verification.

A petition that is filed with a
verification attached to it.
See Petition and Verifica-
tion.
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Will
Will Contest
Witness

Witness, Fact

Witness, Percipient

Written Discovery

A written document that
sets forth a person’s inten-
tion for the final distribu-
tion of their assets after
death.

A legal process where a per-
son attempts to invalidate a
will or a will amendment
(referred to as a will codi-
cil).

A person who will give in-
formation under oath. Also
refers to someone who is
present when a will is
signed by the testator (will
creator) and then signs the
will to evidence they were
present and watched the
will being signed.

A person who has personal
knowledge of the facts or
circumstances of a lawsuit.

Same as Fact Witness.

Each of the techniques al-
lowed under the Discovery
Act where a party can ob-
tain a written response
from another party to the
same lawsuit.
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Founded in 2008, Albertson & Davidson, LLP, serves abused
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wills, and probate matters. Our team of seven estate attor-
neys has extensive courtroom experience successfully litigat-
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At Albertson & Davidson, LLP, we are driven by compassion
for our clients. We understand the frustration and panic that
sets in when you realize someone has been stealing from
your heritance or manipulating a situation for their own fi-
nancial gain. We know how hot emotions can run and how
families can be forever divided in long-running arguments
over wills, trusts, and financial elder abuse proceedings.

Our aggressive trust and will trial lawyers have extensive ex-
perience navigating sensitive situations and successfully se-
curing the satisfactory outcomes our clients deserve. Our
firm is strictly focused on this complex area of law, and our
trial attorneys have honed their skills in courtrooms all across
California. We stand, we fight, and we win.

With offices in Los Angeles, San Francisco, San Diego County,
Orange County, and Silicon Valley, our firm is available to as-
sist clients throughout California. We offer free consulta-
tions, and if we can’t take your case, we will refer you to
someone who can.

If you or a loved one’s financial future is on the line, you need
to take action now to protect your legal rights. Contact us
now to discuss your case and set up a complimentary case
evaluation with our team.
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